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SEVENTEENTH REPORT 



OF THE 

COMMISSIONERS 

Appointed to inquire into the Duties, Salaries and Emoluments 
of the Officers, Clerks, and Ministers of Justice, in all 
Temporal and Ecclesiastical Courts in Ireland. 



COURTS OF QUARTER SESSIONS, 

AND OF 

ASSISTANT BARRISTERS. 



TO THE KING’S MOST EXCELLENT MAJESTY, IN HIS HIGH 
COURT OF CHANCERY. 

W E, Tour Majesty’s Commissioners, whose hands and seals are hereunto 
affixed, certify to Your Majesty as follows 

• ReP °i t r G ^ kid be { ore Y 0ur Ma J est y the resu lt of our inquiries Courts of 

into the DuUes and Emoluments uf the official establishment of the Crown-side Quarter Sessions 
ot the Court of King s Bench, which, being the only department of the superior ® nd ? f AssIstant 

courts remaining to be examined into, called for our first attention The official . Barrlgte rs - , 

establishment of that department of the court was found to be principally com ~ 

pnsed in the Patentee Office of Clerk of the Crown, with which the officers of the 

same description of local appointment are indirectly connected through the control 

which in practice the clerk of the Crown of the King’s Bench exercises over 

criminal costs, which necessarily include their charges. It appeared in that 

Report, that the emoluments of Clerks of the Crown were in a considerable decree 

regu ated by the statute of the fourth year of Your Majesty’s reign, which fob- C.p. «. 

8tituted a scale of salaries m place of fees charged to or oil account of prisoners 

Which had consented a considerable portion of their former official remuneration! 

But that statute not extending to offices of the Clerk of the Crown of the Kino’s 
Bench, or of the county, or county of the city of Dublin, an examination into the 
tees received by these latter officers, notwithstanding the statute before mentioned 
oecame necessary ; and the more important subject of the duties of all remained 
10 oe inquired into and observed upon. 

the F r„? ®‘“ ilar “ a, “ re of the our next attention has been directed to 

he Courts of Quarter Sessions, including its officer, the Clerk of the Peace, with 
recover!; 0 "? 1 ,l’a n ; d, n tI0 ^ 0f ,‘ he Court of t,,e Assistant Barrister, “ for the 
to Your Majesty debtS ’ ° D theSe sub j ects t,ierefor e we now proceed to report 

bemlowT, 1 ( of , S . ession8 of Peuue is of very ancient establishment, having 

statute Stefthat^ thHuT ° f i a life* 6 ,/ Edw , ard II1, 14 was ^ anoth “ 

“ r,fto d ’ t , t , . " ustlces should hold general sessions of the peace. “ as 34 ® dw - 4 «- 1 -( Ell s) 

f »nthr S ,im , : y f 8l ' 0 , Ul H ,hm ?i * «!»*«>«•” A ”» a subsequent^tatute, 

at tunes for holding them were prescribed. The court thus established, (E " E > 

*44- R 
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2 (Ireland.) — SEVENTEENTH REPORT of COMMISSIONERS on 

Ha»kin« Pleas of Ihe has been defined, an “ assembly of two or more justices (whereof one to be of 
Crown, c. 8, s. 48. ,, t ^ e q UOrum ) at a certain day or place before appointed, in order to inquire, 

Dalton, c. 185 . «< jj ear ^nd determine, in pursuance of their commission, of any cases or matters 

“ therein contained.” A Court of Quarter Sessions is therefore only a general 
Hale’s Pleas of the session, held at the stated times prescribed by the Act, and is contradistinguished 
Crown, 49, 50. from special sessions, which are held for execution of some particular branch of 
magisterial authority or duty. Either court can be legitimately convened only 
by precept to the Sheriff, under the teste of two magistrates, and might have been 
Lamb. B. 4, c. 20. holden in any town within the county. This precept should bear teste fifteen 
days before its return ; and under it the sheriff is bound to attend, and return 
legal juries ; and it is the duty of the Custos Rotulorum (who necessarily is 
himself a magistrate) to bring or cause to be brought the rolls of the peace before 
Dalton, 185. them. It is their commission that authorizes the jurisdiction of the Justices. 

The commission of the peace has been altered in several reigns. The present 
Hale, 42,43. form was settled by a reference to the judges of England in the 30th year of 
Lamb. B. c. 5& 9. Elizabeth, up to which time it had been the practice to recite, in all commissions 
4 Inst. 171. 0 f t ij e Peace, the statutes theretofore enacted respecting the office. Such recitals 
3 Bums Just.ce, were then omtttedj and the f orm as t ] ien regulated remains unaltered to this day. 

5 ' 7 ' It directs the causing all statutes to be kept for the good of the peace and quiet 

government of the people ; and extends the jurisdiction of the justices to all 
crimes affecting the public peace, with the exception of treasons. It expressly 
names felonies as well as trespasses. But as the statute of 10 Chas. I, c. 18, fol- 
lowing those of 1 and 2 Philip and Mary, c. 10 and 13 in England, directs jus- 
tices of the peace, in cases of homicide or other felonies, to take and certify 
examinations and informations to the justices of gaol delivery, it has generally 
been thought advisable for justices of peace to proceed no farther m relation to 
Hawkins, B. 2, C.8, any felonies, though within their commission, petty larcenies only excepted. The 
s. 33. ’ ’ preservation of the public peace being the great object of the institution, is there- 

fore the distinguishing principle of the jurisdiction of the court, which thus con- 
stituted is a court of record. 

This ancient statutable jurisdiction, thus established in England, was adopted 
in Ireland under the operation of the statute 10 Henry VII, which confirmed as the 
law in Ireland all statutes theretofore enacted in England ; but commissions of 
the peace were of former establishment, and are expressly recognized by the 
28 Hen. 6, c. 2,(Ir.) Statute 28 Henry VI, as of old custom. The form of the commission of the peace, 
as settled in the 30th of Elizabeth, has also been adopted in Ireland. The foun- 
dation and principle of the jurisdiction therefore are the same in both parts of the 
United Kingdom ; and here, as in England, and we believe in a greater degree, 
public convenience has suggested many modifications and enlargements of it by 
very numerous statutable enactments. 

27 Geo. 3, c.40. In the year 1787 the Irish Legislature made an important change in the esta- 
Appendix, blishment of the Court of Sessions, which has been found to add so considerably 
4, Q. 22. t0 efficacy, and to public confidence in the jurisdiction, that what was in its 
r *’ Q - *• * 3 - fi rs t application partial only has since been established generally, and with acknow- 
ledged advantage. In that year certain counties in the south of Ireland were in 
a state of alarming insubordination and disturbance ; the jurisdiction of the Court 
of Sessions had been feebly and irregularly administered, and consequently those 
crimes, which, as violations of the peace, are peculiarly the objects of its jurisdic- 
tion, often passed with impunity. This had the natural effect of increasing the 
confidence of offenders, and training them to further contempt and violation of the 
laws. The impunity of assaults led to and encouraged homicides ; and the lament- 
able effects of this state of things remain to this day. To remedy this evil, and 
check crime in the first stage of its progress with more certainty and effect, the 
2- Geo. 3, c.40. Legislature passed the Act before mentioned, enabling the Lord Lieutenant, with 
the advice of the Privy Council, to divide any counties in the kingdom which they 
should think proper into districts, in the manner pointed out by the Act, and m 
the counties so divided to establish a constabulary force for preservation of the 
public peace. It was further provided by the same law, that in the counties s0 
divided general sessions of the peace should be holden eight times in the year 
the least, and that a . barrister of six years standing (not being a member 0* 
Parliament' should be appointed to act as a constant assistant to the justices con- 
stituting 
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DUTIES, SALARIES, and EMOLUMENTS, in COURTS of JUSTICE. 3 

stituting the court. Under the provisions of this statute, the Lord Lieutenant and 
Council at that time extended its operation to several counties then in a state of 
disturbance ; afterwards in the year 1 796, from the intermediate experience of its 
beneficial effects, the system was further applied to the other counties of Ireland. 
That justice under this institution has been administered more regularly and satis- 
factorily to the public, and with more effect for the preservation of the peace, is 
generally admitted. 

In the division of counties, and selection of towns for holding the Sessions, 
under the direction of this Act, public convenience appears at the time to have 
been duly attended to. Better information, however, or a change in local cir- 
cumstances, may make new arrangements necessary ; and in a few counties a 
variance in the divisional towns, or in the order of holding the Sessions in them, 
would be advisable. The extraordinary extent of the county of Cork has 
already suggested a further division, by which, for the purposes of the Act, it is 
in effect as two counties. It has been divided into two “ Districts or Ridings,” 
and with separate establishments for the Sessions of each ; and it has been fur- 
ther provided, that in each of these “ Districts or Ridings,” five General Ses- 
sions of the Peace shall be held yearly. This arrangement, from the great 
distance from the metropolis, makes the attendance much more onerous to the 
Assistant Barrister. We conceive it might be a desirable improvement to make 
three instead of two divisions of large counties. 

The Statute in establishing the office of Assistant Barrister constituted him 
a magistrate of the county, to which he should be appointed, virtute officii, but 
left it optional in the magistrates to appoint him chairman of the court or not. 
It is among the proofs of the general satisfaction which the institution has 
afforded, that few instances have occurred, in which the Assistant Barrister has 
not been chosen chairman by the justices at their Court of Sessions. In a 
subordinate situation his assistance would unquestionably be less efficient; but 
however desirable it is that he should always preside in the court, we do not 
venture to recommend that he shall be established there as of right ; feeling as 
we do, that the free election to it by the magistrates, which has almost invariably 
been adopted, is more likely to promote that cordial co-operation on the bench so 
necessary to the effectual discharge of its duties. 

The establishment of constables, as directed by the Act, was also found an 
improvement, and would probably have sufficed for maintenance of the public 
peace, except in districts where combinations for disturbance had recently existed, 
or had been only imperfectly suppressed. But it has been found further neces- 
sary to extend that system very considerably by several successive enactments. 
Under these Acts constables in the nature of police have been provided, and by 
a more regular execution of the warrants of the magistracy, this establishment 
has had the effect of making many amenable to the law, who before stood out 
against or evaded it. This beneficial consequence has been generally experienced, 
of which the county of Galway, being one of considerable extent, and where 
public disturbances of the peace have frequently and lately occurred, affords a 
satisfactory illustration. The criminal business of the court there appeared to 
increase shortly after the appointment of this constabulary establishment, and 
after some time to have decreased. The cause assigned by the assistant barrister 
being, that the increase of business was produced by a description of offenders 
being brought to justice, who before used to escape with impunity, and this, 
afterwards had the effect of producing a decrease of such business by causing a 
decrease of crime. The Assistant Barrister of that county is also of opinion, that 
the establishment of Petty Sessions has contributed to this latter effect, where 
the public examination of cases and consequent discussion respecting them, pre- 
vious to receiving the informations of heated parties, prevented frivolous or un- 
founded causes of prosecution ; and the impression appears general, that greater 
confidence and satisfaction is felt by the public from that open discharge of ma- 
gisterial duty. We quite concur with the various and respectable testimony we 
nave had as to the additional efficacy which these two institutions have given to 
dte administration of justice in the Court of Quarter Sessions, and their beneficial 

.ects on the important objects of that jurisdiction, at least in districts where 
crime had not yet been organized into system, and in which a sufficient attendance 

magistrates could be obtained. 

b 2 The 



Appendix, 
N° .1, (Answers 
of GoveeitwSiiif 
Counties). 

N° 14.-Q.-13. 



N° 7, Q. 2. 

N 6 10, Q. 2. 

N° 12, Q. 5. 6. 
N° 13, Q. 2. 

N° 15, Q. 2. 

-N“ 3. Q- 23- 

N°,i6, Q. 2. 
N°2y, Q. 38 to 40. 
4 Geo. 4, c. 93- 



Appendix, 
N°6, Q. 19. 
N° 15, Q. 14. 
N* 1. 



54 Geo. 3, c. 131. 

55 Geo. 3, c. 13. 
57 Geo. 3, c. 22 . 
3 Geo. IV. c. 103. 
5 Geo. IV. c. 18. 
5 Geo. IV. c. 28. 
8 Geo. IV. c. 67. 

Appendix, 

N N“7. Q Q 3 32 38 ‘ 
N» 10. Q. 17. 
N“12, Q. 40,41. 
N“27, Q. 41. 
N» 32, Q. 18. 



14, Q,5- 
N° 15, Q. 16. 
N" 16 , Q. 4 . 
N° 17, Q- 3- 



N” 18. 

N ° 27, Q- 75- 
N° 32, Q- 58, 59. 
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Appendix, 

N° 9, Q. 8. 

N® 84, Q. 57. 

N® 86, Q. 14. 

N° 27, Q. 24. 

N° 4, Q. 15. 

N° 6, Q. 13. 
N°7, Q. 21. 

N® 9, Q. 13. 

N° 10, Q. 13. 

N° 11, Q.3. 

N® 12, Q. 57. 59. 
N® IS, Q. 3, 4. 

N° 29, Q. 56. 

N® 3, Q. 20. 

N° 5, Q. 27, 28, 29. 

N®7, Q. 31. 

N" 12, Q. 24, 36. 

N® 13, Q. 9. 

N® 24, Q. 48. 43. 
N® 23, Q. 27. 

N° 33, Q. 5. 

N° 3, Q- 12. 15. 
N®9, Q. 10, 11. 
N2 10, Q. 21. 

N° 11, Q. 11- 
N° 23, Q. 10, 11. 
N° 27, Q. 10, 11. 
16th Rep. Reg. 2. 
Appendix, 

N° 5, Q. 63 to 71. 
N® 12, Q. 17 to 21 
N° 14, Q. 15. 
N° 15, Q- 7, 8, 9- 



The institution of Petty Sessions above mentioned is of late adoption in Ire- 
land, and is of a nature so influential and important in the administration of 
justice as to call for a full and particular observation on the statute which has 
been enacted for its more effectual establishment, and particular regulation. \Ve 
shall therefore reserve what we have to say on the subject for the close of this 
branch of our Report. 

The times for holding General Quarterly Sessions of the Peace in Ireland 
have been regulated by the statutes 38 Geo. Ill, c. 25, and 1st and 2d Geo. iv, 
c. 62. Under the provisions of which Acts the days for holding the sessions 
for the ensuing year are appointed, and general notices of the appointment made 
public. The business of these Courts, including the civil jurisdiction of the 
Assistant Barrister’s Court connected with them, appear to occupy generally from 
six to eight or ten days between the two divisions of the counties ; the daily 
sittings of the courts continuing generally from seven to twelve hours. In most 
counties there has been a reasonably sufficient attendance of magistrates. The 
attendance of jurors has been less sufficient. Petty Juries are mostly composed of 
the inhabitants of the towns, or their vicinity, in which the Sessions are held; 
these do not in general furnish a sufficient selection of jurors, who are there- 
fore the less exempt from suspicion of partialities. A great impediment to. justice 
appears to arise from the tardy and irregular return of informations by magis- 
trates ; as under the present improved system these informations are mostly taken 
at Petty Sessions, a regulation similar to what we have suggested in a former 
Report may be advantageously adopted for the return of them. 

Under the present constitution of the Court of Quarter Sessions, as practically 
exercised, the felony of petty larceny, and all misdemeanors which concern the 
public peace, are cognizable. The offences of the latter class, which principally 
occupy the jurisdiction of the Court, are assaults, riots, rescues of cattle or goods 
taken for distress, and trespasses attended with violence. On these subjects, 
complicated and doubtful cases frequently occur for trial ; and juries, sometimes 
under conscientious differences of opinion, but often, probably, from partial or 
party feelings, have been unable or unwilling to agree in their verdicts ; and 
have occasionally remained confined for a considerable portion of a session, 
causing severe inconvenience to persons composing them, and possible danger to 
life. This grievous effect, which has been so often experienced at assizes, is, from 
the longer duration of the sessions of most counties, more formidable when oc- 
curring on trials there. Very distressing instances of this grievance are known 
to have existed ; and under the present established principles of criminal juris- 
diction, these courts in general have not felt competent to discharge juries until 
verdict returned, without consent of parties, prosecutors, and traversers. The 
difficulty in some divisional towns of procuring a sufficient supply of jurors 
for satisfactory selection has been already noticed. This necessarily gives occa- 
sion for the evil we have mentioned, whilst with the best constituted juries the 
concurrence under the obligation of an oath of twelve conscientious men, in 
cases of conflicting testimony, may sometimes be a matter of difficulty. To 
relieve juries from the painful and dangerous effects so liable to result from con- 
finement, in cases in which they cannot agree on a verdict, we concur in the 
opinion, that the court of sessions should, under certain restrictions, have a 
recognized power of discharging a jury which may so differ; ample time being 
first allowed to them for such deliberation as may conduce to agreement, as 
will be seen provided for in the recommendations annexed to this Report. 



N®6, Q. 19. 
N° 24, Q. 59, 60. 

N® r„ Q- 25. 26. 

N® 12, Q 46. 
N° x6, Q. 7. 
N® 17, Q. 6. 
N° 23, Q- 49- 



Another and important branch of business arises on appeals from convictions 
before magistrates, and orders made by them. They are said to have increased 
much of late years. The convictions, the subjects of these appeals, are mostly 
of violations of the Excise and Game Laws, or of the Stamp Acts. The orders 
appealed from relate to wages, trespasses, damage-feasant, and for maintenance 
of bastard children, which latter subject has no statutable sanction in Ireland, 
and is entertained irregularly, perhaps, but on feelings of justice as well as 
humanity, on the fiction of wages, as on a supposed contract for nursing the 
child of the person against whom the order is made, supported by the oath of 
the mother as to its paternity, (intercourse not being denied by the alleged 
father.) It is certainly desirable that this subject of jurisdiction should b e 
legalized. Respecting the practice on appeals, it is to be observed, that generally. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



DUTIES, SALARIES, and EMOLUMENTS, in COURTS of JUSTICE. 5 




in the Courts of Quarter Sessions, convictions, and the orders of magistrates appealed 
from, (and which now in most, if not in all cases, are made at petty sessions,) are 
dealt with on strict technical rules and forms of expression, which must neces- 
sarily sometimes have the effect of defeating the merits of the case ; whilst over- 
looking technical objections, and supplying their defects, in support of the merits 
of a case, would certainly be a course more conducive to justice, and better 
suited to the revision of orders, and convictions before magistrates inexperienced 
in technical principles and forms, and unassisted by professional advice, which in 
most cases of convictions would be necessary, and in many might suggest difficulty 
to an experienced practitioner. A statute to remedy this objection has been 
enacted in England, but has not been extended to Ireland ; we would therefore 
recommend the application of similar or more extended provisions to this 
country. 

Another practice respecting appeals has been adopted in courts of Quarter 
Sessions, which appears deserving particular attention ; it consists in suffering 
a new or additional case in evidence to be made on appeals instead of confining 
the appellant to the case and evidence made at the hearing, on which the original 
order was pronounced. It is no longer an appeal if under the name of one, 
a different case, and evidence in support of it, is to be submitted ; we conceive 
such course of proceeding most likely to interfere with justice, conducive to per- 
jury, and manifestly opposed to the practice of the superior courts, and the 
principles on which that practice has been founded. The admission of a different 
case on an appeal is likely to induce the fabrication of a new one to supply the 
defects of the former, which had proved ineffectual, or to meet the particular 
evidence disclosed by a party at the original hearing. This course may and is 
likely to be adopted as a dexterous management for misleading an adversary to 
disclose his case at a hearing, where the adjudication on it was not to be final ; 
and reserving for the hearing, which is to be final, the case on which he would 
rely, and to meet which the adversary might have been prepared had he had the 
equal advantage of being apprised of the case, or evidence to be opposed to him. 
That this practice is likely to promote perjury is obvious. 

The practice of the superior courts, whether of law or equity, is in direct oppo- 
sition to this course of proceeding. The appeal to the Quarter Sessions is anala- 
gous to a writ of error in the law courts, under which nothing is sent to the 
superior courts which had not been before the court below previous to judgment 
given ; otherwise the decision of the superior court would not be a reversal of the 
judgment, but a new decision on new grounds. This principle is so established, 
that the courts of law have extended it even to applications for new trials, on 
allegations of possessing evidence not produced at the trial sought to be set aside. 
These applications are always refused, unless the affidavit alleges ignorance of the 
existence of such evidence at the time of the trial, or that the applicant had in 
vain used endeavours to obtain it, and which endeavours his affidavit must set 
forth. The same analogy prevails as to appeals from decrees in equity, the 
hearings of which are only on the pleadings and proofs made at original hearings. 
No supplemental case by pleadings or proofs is allowed as to merits on hearing 
an appeal ; nor even in the original cause is a supplemental bill permitted to be 
filed, except on affidavit of the party, that when issue was joined he was ignorant 
of the existence of the new facts, or that it had not been in his power to prove 
them ; so cautious have our courts of law and equity been to protect parties in a 
suit from surprise, and to discourage litigious endeavours, productive of tempta- 
tions to perjury. Under these considerations and established principles of practice, 
therefore, we feel it to be advisable to regulate the appellant jurisdiction at the 
Court of Quarter Sessions, and to recommend that no second case shall be 
admitted in evidence upon appeals. 

But to protect a party from the effects of ignorance or inability which may have 
prevented his bringing forward necessary evidence on the former hearing, though 
subsequently in his power, it should be provided, that all orders on which appeals 
m ay be made should in the first instance be decided by magistrates at Petty Sessions 
° d .7 > an d that any party complaining of having lost the opportunity of making a 

id defence, either from ignorance of his case, or inability to bring forward evi- 
ence, on the future production of which he would rely, may, on making an affidavit, 

, A 4 - b 3 stating. 
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N° 6, Q. 35, 36. 
N" 9, Q. 23. 
N* 15, Q. 11. 



5 Geo. 2, c. 19. 
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stating either of these facts, demand, as of right, that the cause shall be adjourned, 
or that a re-hearing of it shall be allowed at the next or second petty sessions, one or 
other of which the Court, according to the circumstances of the case, shall be obliged 
to oran't ; imposing on the party seeking it, however, such terms as it shall deem 
necessary and fair for preventing an evasion of the order or conviction in question. 
That on such adjournment or re-hearing it shall be competent to him to make 
such improved case, and support it with such additional evidence as he may then 
deem advisable. That all hearings on complaints shall be liable to costs, to be 
awarded against the party, the subject of the conviction, or against whom the 
order shall be made ; but in cases of re-hearings or appeals, that costs shall be 
awarded as of course against the applicant, if he shall fail in supporting such his 
re-hearing or appeal ; such costs so awarded to be specified in the order. These 
provisions established, would, we conceive, sufficiently remove any reasonable 
objection to be made against this practice, and would preserve a conformity of 
proceeding with the principles established in the superior courts. 

Cases have arisen at Quarter Sessions, and are likely to do so frequently, of 
prisoners in custody under warrants of magistrates, or surrendered under recogni- 
zances of bail, against whom no prosecutions afterwards take place. In such cases 
the Court, having no commission of gaol-delivery, or any recognized power 
analogous to it, cannot legally discharge them : a power to that effect should 
certainly be extended to it. 

In the return of estreated recognizances it may be advisable, as an additional 
check on the correctness of the return, that the chairman of the Quarter Sessions 
shall certify its fidelity by his signature ; and as such recognizances often prove 
ineffectual from being, pursuant to the statute 27 Geo. III. c. 40, measured more 
by an estimate of the crime than the means of the party to pay the amount for- 
feited, it would be advisable either to impose some restraint on magistrates in this 
respect, by an authoritative recommendation from the Government, or by con- 
ferring on the Court of Quarter Sessions a power to reduce the estreat of such recog- 
nizance to an amount which might with more certainty be levied. The majority of 
the Commissioners adopt this recommendation, whilst an opposite opinion is also 
held at the Board. We concur in the opinion, that by an effectual and adequate 
levy of all sums sent in process to the sheriff, on foot of recognizances forfeited in 
cases of misdemeanors against the peace, with a firm and (for some time at least) 
a somewhat severe administration of the criminal law ; in such cases a great refor- 
mation might be gradually effected, safety of person better secured, and industry 
and good order consequently promoted. 

It is to be kept in mind, that preservation of the peace is tfie peculiar province 
of the Court of Quarter Sessions, and violation of it the original object of its 
jurisdiction. For the misdemeanors of that nature, of which it has cognizance, 
the mild punishments of fine and imprisonment in England have been found 
sufficient for restraint of disposition to turbulence, which, there, is seldom an 
organized system ; but for riots of a combined or public nature, or assaults of an 
aggravated description, (such as of late years have been so common in Ireland,) 
corporal punishments were formerly occasionally used. In the advanced state 
which civilization has attained in England, the propriety of inflicting these punish- 
ments has been there (as we understand) called in question, and a difference of 
opinion on that subject is said to exist on the Bench in that part of the United 
Kingdom. In this country the propriety of resorting to such punishments for 
riots, or in aggravated cases of breach of the public peace, was not, until lately) 
doubted ; and sentences for infliction of them, even of late years, have been pro- 
nounced by judges of the highest authority ; and on occasions of great public 
disturbances were found to have produced most beneficial effects. The shame 
comiected with this species of punishment has been found to excite more alarm 
and dread, and consequently to deter from crime, more than sentence of trans- 
portation, or perhaps even than capital punishment. The difference of opinion 
on this subject, as said to exist on the judicial bench in England, where the state 
of society, and the general disposition of the people is so different, is said to have 
influenced the Judges in Ireland; and on a principle of uniformity of practice 
they are said to have abstained from the application of such punishment to riots 
or assaults, of however -aggravated a nature. 

T he 
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The reserve thus adopted by the Judges of the superior courts has of course 
extended itself to the Administration of Justice at the Quarter Sessions ; and the 
Assistant Barristers, who on suitable occasions used to recommend such sentences, 
now feel themselves bound to refrain from pronouncing them. The crimes of riots 
and assaults, the prevailing evil of the day, in no instances are now subject to, any 
punishment but that of fine or imprisonment, singly or united. The first can 
seldom be levied, from the poverty of the criminals ; and imprisonment in gaols, 
provided as many of them now are with accommodations of comparative comfort 
and plenty, ceases to operate as a punishment. 

The importance to the peace of the country of this subject, (which constitutes 
so considerable a branch of the criminal jurisdiction of the Court of Sessions,) has 
suggested the expediency of seeking the opinion of persons of the highest autho- 
rity, from experience as well as station in their respective counties, as to the 
description of punishment best suited to deter from the disposition to riot and 
assault so prevalent and increasing in many parts of Ireland. Fortified by such 
opinions, we feel confident in recommending, that for aggravated riots and 
assaults, the competency of courts of criminal jurisdiction to inflict corporal punish- 
ment shall be fully sanctioned. For pronouncing such sentences at sessions, it 
may be right to provide that a majority of two thirds of the magistrates present, 
including the chairman, shall concur. 



Appendix, 

N° 12, Q. 32 * 
N° 1 5, Q- 13 - 
N° 32, Q. 41 to 43. 
N° 28, Q. 38. 



N° i. 



N° 10, Q . 20. 
N° 12, Q. 33- 
N # 15, Q. 13. 



As the law now stands, under the operation of a late statute, which provides 1 &2 Geo. 4, c.62, 
that all and every sessions of the peace shall be continued from day to day till sec. 3. 
sessions ended, the power of adjourning with any interval of days is taken away. 

This, in case of illness of the Assistant Barrister, or on occasions, in which it may 
happen that the business of the first division of a county has not closed before 
the day appointed for commencement in the second division, may prove very 
inconvenient ; for magistrates may not always be found in attendance to make 
the daily adjournments. It would be advisable to remove the restriction of flajly 
adjournments. 



Besides the duties of the Court of Sessions already observed upon, there are 
several others of a miscellaneous nature. For instance, the registering of free- 
holders is conducted under the superintendance and direction of the justices at 
the General Sessions, or adjournment thereof ; also the administering the different 
oaths and declarations of qualification of persons professing the Protestant and 
Roman Catholic religion ; the making orders for certificates to persons applying 
for licenses to sell spirits by retail ; granting certificates to enable persons to obtain 
licenses for sale of gunpowder, and to keep arms, &c. ; investigating, with the 
assistance of a jury, the claims and complaints of persons under the statutes for 
registering trees planted by tenants ; confirming the approbation of justices of the 
declarations of clubs and societies, under the statute 4th Geo. IV. c. 87 ; fixing 
and altering the rates of trespass, under the statute 40th Geo. HI. c. 71; with 
sundry other subjects of jurisdiction. 



Appendix, 
N° 20, Q. 6. 



PETTY SESSIONS. 



THE great purpose of the institution of Petty Sessions has been to give regu- 
larity and publicity to the discharge of magisterial duties, by causing them to be 
executed at a public court, and by more than a single justice, instead of the 
former practice of transacting all business of such nature at the separate resi- 
dences of individual magistrates, and at uncertain times, from which it naturally 
followed that the duties were sometimes less considerately performed, and were 
m °re exposed to suspicion and imputation of partiality. 

For these objects the institution of Petty Sessions was introduced a few years 
since by recommendation of the government of the country. It was very gene- 
rally adopted ; and well attended, in districts in which, or within a convenient 
distance of which, a sufficient number of magistrates resided. In other districts 
d frequently happened that from deficiency of resident magistrates one only has 
en found to attend. Under such circumstances, though a meeting of magis- 
rates for public discharge of their duties in many districts was not to be procured, 
ai *d one object 0 f the institution was therefore necessarily left ! incomplete, yet, 
' 44 - n 4 L the 



N° 1 2, Q. 38.45. 
N° 13, Q. 22. 
N° 15, Q. 5. 
N» 16, Q. 2.4, 5. 
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N° 12, Q. 40, 41. 



N* 13, Q. 25 to 27- 
N® 14, Q. 1C, 17. 

N® 32, Q. 59 - 



N® 17, Q. 4- 



7*8 Geo. 4, c. 67. 



Sec. 2. 



Sec. 11. 



Sec. 14. 



8 (Ireland). — SEVENTEENTH REPORT of COMMISSIONERS on 

the other and principal one (namely, publicity) was effected. The acts of the 
single justice at Petty Sessions were public, and executed at regular and stated 
times and places; and though wanting the sanction of the greater authority, 
which associates on the bench would confer, yet their validity was not called in 
question. This perhaps, under the circumstances of the country, as to residency 
of magistrates, or persons qualified to be so, was as much as, at its commence- 
ment at least, could be effected. 

Exclusive of the attainment of the leading objects mentioned, other important 
benefits did, or were likely, and in progress, to result from it. Under the prac- 
tice introduced and facilitated by this institution, parties confronted before the 
magistrates at Petty Sessions are less emboldened to falsify, and more likely to be 
detected in the attempt. This has the great advantage of abolishing or at least 
considerably diminishing cross-informations. According to the former practice, 
when informations of assaults were laid before separate magistrates, the guilty 
party generally took advantage of the absence of the complainant, and provided 
for his future defence by a retort of the charge : each magistrate sent in his 
informations to the Quarter Sessions. Under the difficulties arising from opposite 
and contradictory swearing, Sessions Grand Juries most frequently relieved their 
perplexity by finding indictments against both parties ; and this afterwards had 
the effect of confounding the court, and wasting its time in long trials, on which 
the witnesses at one side were often perjured. Under the advantages of the 
present practice the assailant only is likely to be sent to trial, and unfounded or 
frivolous charges, and the intemperance producing them, in most instances are 
suppressed. 

A practical objection has been suggested by one Assistant Barrister; that 
magistrates at Petty Sessions often entertain cases in the way of arbitration, 
though not concealing from the parties that they have no legal sanction for so 
doing ; which puts it in the power of the party against whom the decision is 
made to remove the cause to the legal tribunal, having gained a knowledge of 
the case of the adverse party, and made a preparation of evidence adapted to defeat 
it. Although objections may be made to magistrates at Petty Sessions, being 
themselves the arbitrators of such cases, it would certainly be advisable to faci- 
litate settlements of differences between poor litigants, by giving efficacy and 
support to arbitrations under the sanction of that court. The mode by which 
we would propose to effect this object will be found detailed among the 
recommendations subjoined to this head of our Report. 

This brief view of some of the prominent and most generally beneficial effects 
of this institution will suggest how great an improvement it has introduced, and 
is likely to extend to the administration of criminal justice. 

For its further efficacy, and more particular regulation, a statute was enacted in 
tire last session of Parliament, by which it has been provided, that at the then 
next January Sessions it should be lawful to and for the justices of the peace to 
divide the several counties, counties of cities, and of towns (except the county of 
Cork) into such districts as should seem to them most expedient for the purposes 
of the Act ; and to fix within every such district a place or places wherein Petty 
Sessions shall be holden for such districts respectively. It directs that a registry 
or record in writing shall be kept by each Clerk of Petty Sessions, of all acts, or 
orders and proceedings done there ; such registry or record to be signed on each 
day by all the justices present. It requires that all informations and recognizances 
sworn at the said several Petty Sessions, or transmitted thereto by magistrates, 
(who when acting singly are directed so to do) shall once in every month, at the 
least, be transmitted to the Clerk of the Crown, or Clerk of the Peace of such 
county. It provides, that an entry shall be made of all magisterial acts by a 
single justice (except the issue of summonses) ; and magistrates are directed to 
report the cases in which they so act, together with informations taken, or recog- 
nizances acknowledged before them, to the next ensuing Petty Sessions ; a parti- 
cular entry of which is directed to be made in the registry. As a further check 
on the acting of single justices, it is enacted, that a list of all informations and 
recognizances sworn before them shall be made out by the respective clerks of the 
Crown and of the peace, and shall be laid before the Judges of Assize and Justices 
in Quarter Sessions respectively, together with the names of the justices who 

have 
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have so acted, The Act particularly provides that every magisterial act of the 
justices at Petty Sessions shall be signed by two justices at the least. 

On the provisions of this Act it is to be observed, that the leading objects of 
the introduction of petty sessions, namely, to give such publicity to all acts of 
magistrates as should check partialities, or the suspicion of them, in the dis- 
charge of their duties, and the fixing certain times and places for the execution 
of them, had already been accomplished under the authoritative recommenda- 
tion we have mentioned, and had procured an almost general adoption of 
them. 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 



The statute however goes much farther. It requires not only publicity, but 
that in all magisterial acts done at sessions at least two justices should concur. 
Under its provisions all domestic exercise of those duties by one justice, except 
granting summonses, is not only discouraged and made troublesome, but placed 
under a suspicious vigilance, by the necessity it imposes of making returns of all 
such acts to the Petty and Quarter Sessions, and of reporting them afterwards to 
the Judges of assize, with the names of the magistrates who so acted. Still 
under these various checks a magistrate may act singly, and his acts are valid 
wherever within his county he may be, except at a Petty Sessions ; but there he 
becomes disqualified to act, except in union with one other magistrate at least; — r 
that is, he may do singly in private what he is disqualified from doing under 
public observation. This may be productive of injurious consequences. It may 
tend to restrain individual zeal and promptness in the investigation and detec- 
tion of crime ; whilst the concurrence of other magistrates, thus made necessary, 
the publicity of what takes place at Petty Sessions, and the returns to them of 
all informations taken in private (which must necessarily make them known in 
the offices,) may, in crimes of a public nature, be likely to defeat prosecutions by 
a premature disclosure, and may endanger the personal safety of prosecutors, 
and consequently discourage informations. It is greatly to be feared, therefore] 
that the particularity of these provisions, enjoining so many observances, and im- 
posing such restraints, may have the effect of defeating the operation of this very 
remedial institution. * 



In requiring the concurrence of two magistrates at the least to give validity 
to all acts at Petty Sessions, the state of extensive districts of this country appears 
to have been overlooked. Many districts of Ireland are not so provided with 
a resident gentry as to furnish a sufficient supply of persons qualified to be 
magistrates ; and, in general, they are scattered at such distances as to make a 
periodical attendance at a fixed place within a district inconvenient to some at 
least; whilst a magistrate may be discouraged from attendance by the uncer- 
tainty of his meeting an associate on the Bench. In few districts an attendance 
so many as two magistrates can be relied on. Undoubtedly it is desirable that 
mere should be an attendance at Petty Sessions of so many or more ; but as that 
IS at least precarious, we would submit, that the most important of the two objects 
namely, the publicity of such proceedings should not be risked, by making it an 
indispensable condition that two justices at the least shall attend. As for in- 
stance, should a person appear and tender informations, one magistrate only being 
present that magistrate thus sitting in a public court is incapacitated from takin! 
mem, although at his private residence lie would not be under such disqualifica” 
non. We would therefore recommend that the validity of legal acts or orders 
« Petty Sessions, be recognized, though done and authenticated by one justice 
,m cases where only one attends), and that magisterial acts of one justice in 
pnmte, when relating to capital offences, shall not be clogged with the necessity 
* returns and reports, as the Act prescribes. 

foimd’n' P °r Cy 0f l tlll r, statute is *0 make this newly-adopted tribunal the great 
widrh «,° n ° f u e ,f ly a11 , proceedings, it is obvious, that in districts in 

chnrf 1 ■ . not a su ffi cient attendance of magistrates to constitute a 

^ s t ^ f ^ mstratl0Q of criminal law will be interrupted, and in many in- 
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N* 14, Q. 16. 
N° 15, Q. 6. 
N° 16, Q. 6. 
N® 18. 



at Pe>i, e s last - c!aus , e ’ of ‘Ms Act chief and other constables are directed to attend 
trate, t t L) ei,S ' 0n8 ’Kl°d eX r CUt m , " ! wa ' :ra, ' ts . orders and commands of the magis- 
1 , 44 there asse,obl ' d < t ° direction, however, is annexed a provision, that 



Printed image digitised by the University of Southampton Library Digitisation Unit 



10 (Ireland.) — SEVENTEENTH REPORT ^COMMISSIONERS 

Courts of no such constables shall be employed under their authority in the recovery 0 f 
Quarter Sessions tithes, or in the levy of rents by distress, or in the levying of fines or penalties 
B^risters 88151301 un( ler any Act or Acts relating to the Revenue, or to the Game or Fishery Laws, 

v ^ / excepting only in cases where forcible resistance shall actually have been made 

and proved by information taken upon oath. On this clause of the Act we 
would observe, that these enumerated cases, in which even the magistrates at 
Petty Sessions are forbidden to employ the constabulary force, are, with the ex- 
ception of the levy of rents by distress, those in which the incentives to resistance 
of the law are the strongest, and combination for the purpose most likely to arise ; 
and that the exception of cases in which forcible resistance shall exist and be 
proved, is providing for a delay until the interference of constables shall come, 
probably, too late. We would at least suggest, that evidence on oath of a 
reasonable apprehension of such resistance or combination, shall be deemed a 
sufficient justification for justices at sessions, directing such constabulary aid in 
cases which they shall think require it. 

On the whole of what we have learned from examination on the subject of this 
institution, we are strongly disposed to believe, that the adoption of the practice 
of doing the ordinary business of magisterial duties at public Petty Sessions, in 
districts in which the attendance of even one justice only can be had, is as much 
as, under the peculiar circumstances of the country, can be safely effected ; and 
that the attempt to do more, or to fetter their proceedings by a particularity of 
restrictive regulation, is greatly to endanger its efficacy and operation. Autho- 
ritative recommendations from the Government, through the Bench at the Assizes, 
we cannot doubt would have that effect, and the usual superintendance of the 
magistracy would prove sufficient for necessary control. 



7 & Ge o. 4, c. 6g- 

See. i. 

Sec. 3. 

See. 5. 

S. 9, 10. 

See. 1 1 . 
Sec. 13 - 



The Legislature has already committed an important subject of duty of a civil 
nature to this jurisdiction. By a late Act, intituled, “ an Act to provide for the 
relief of persons aggrieved by unlawful or excessive distresses in Ireland,” power 
is given to any one justice, or to two justices, within any district at Petty Sessions, 
to examine into any complaint of distress taken in cases in which no rent, or less 
than that claimed by the distrainer, shall be really due, provided the annual amount 
of the rent reserved shall not exceed 10 /.; and if he or they shall be of opinion 
that such complaint is well founded, to issue a summons to the distrainer to appear 
at the next or a subsequent Petty Sessions for the district in which the distress 
shall have been taken, there to show cause why replevin and deliverance of the 
distress should not be made to complainant. Justices at Petty Sessions are 
authorized and directed to inquire on oath, and ascertain the sum actually due, 
and adjudge the same to be paid ; and if not paid, or received according to their 
order, may grant, or refuse to grant, the order for replevin, which however they 
are only empowered to grant, having first caused the complainant, and two suffi- 
cient sureties, to enter into a recognizance in double the amount of the rent, 
which they have so ascertained to be due. The Act prescribes a form for the 
•recognizance, and also for the order for replevin, which are directed to be lodged 
with the clerk of the peace three days before the Quarter Sessions. These orders 
of replevin and deliverance are made returnable to the justices at the next Quarter 
Sessions, to be there tried by the Assistant Barrister, who is empowered to 
examine into their validity, and to ascertain the quantum of rent due by a pro- 
cess in the nature of a civil bill ; and to adjudge the parties against whom his 
decree shall be made to pay reasonable costs. An appeal is given from the decree 
of the Assistant Barrister to the next assizes. 



The subject of this Act is one on which the want of relief adapted to the cases 
of small tenancies has long been the occasion of great complaint ; the expense of 
redress, as the law stood, very far exceeding the value of any difference which in 
small tenancies could arise respecting the amount due for the rent for which 
distress was taken, a fact which is recognized in the preamble to the statute. This 
put it in the power of the distrainer to exercise an extortion and oppression of 
which the mesne landlords of small farms too frequently availed themselves : Legal 
redress under those circumstances, from its expense, was out of the question, and 
injury to impounded cattle, or privation of necessary articles of furniture, generally 
induced submission. To extend relief in such cases, without impairing the com- 
mon-law right of the landlord to recover by distress the rent withheld from him* 

was 
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W as the object of this Act. It may be feared however, that the provisions which it 
enacts are more likely to impede than promote that desirable purpose ; and that the 
system which it substitutes for the law as it stood will be found, as far as its 
operation extends, vexatious and injurious both to landlords and tenants, and 
extremely perplexing to the tribunals of Petty and Quarter Sessions, to which its 
administration has been referred. 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 



The Act purports to be, “ for relief of persons aggrieved by unlawful or exces- 
sive distresses and as its operation is limited to tenancies, the reserved annual 
rent on which does not exceed 10 /. (though no limitation is placed as to the 
amount to which the provisions of the Act extend,) it may be viewed as meant 
for relief of petty tenants only. How far it effects this object is therefore first to 
be considered. 



The relief which the proceeding by replevin gave to the tenant, as the law 
before stood, was the restoration of the cattle or goods distrained, to which he 
was afterwards to support his right : the process or suit by which this was to be 
done was tedious and expensive. To remedy this, and proportion the expense to 
the object, the limitation of amount of rent is too confined. Were it even 
extended to tenancies of 20 1 instead of 10/. rent, it would still leave many 
cases within the object and not within the relief of the Act. For the object pro- 
fessed, the limitation also should be measured rather by the amount of the arrear 
sought to be enforced than that of the rent annually reserved. 

The summons, which is the first step of proceeding to give operation to this 
Act, may be granted by one magistrate at his residence, or elsewhere within his 
district, except at Petty Sessions ; and there, where the publicity of a court 
would make restraint on his acts less necessary, he is disqualified from acting 
singly ; two justices names are expressly required to the summons if issued there ; 
and if no magistrates are resident in the district, or any who may happen to 
reside are absent, or no Petty Sessions held therein, or the holding them from any 
cause interrupted, the whole machinery of this statute is suspended. But that 
difficulty got over, another occurs, which unavoidably defeats the great remedial 
purpose of the Act, the liberating and restoring the cattle or the goods taken in 
distress. The summons issued at a Petty Sessions can only be, at soonest, to 
appear at the next court held in the same district. These courts in some places 
are generally held at intervals of a month or fortnight ; so long therefore must 
elapse before the deliverance can take place, and if the seizure has been made 
immediately after a sessions, the interval before deliverance and replevin can be 
made must be doubled. 

The case at length brought before the court, and two justices at least presiding, 
they are directed in the first instance to examine into any complaint of goods or 
chattels taken in distress, which complaint shall set forth that no rent was due 
when distress taken, or that less was due than demanded ; these two cases therefore 
are those only to which their jurisdiction, or the relief contemplated by the Act, 
extends. Where the rent claimed is due_ or if any rent be due, and no exact 
amount claimed, the court has no jurisdiction, and can proceed no farther ; and 
as a landlord distraining is not obliged to make claim to any specific arrears, the 
jurisdiction and relief will most probably be found to be narrowed to the single, 
and rarely occurring case, of no rent whatsoever being due when seizure made. 
And for the examination of whether the case be within their jurisdiction, they are 
directed not merely to inquire, but to ascertain, the amount of the arrear of rent 
actually due. The trial of this issue may prove one of great extent and compli- 
cation, and involving difficult questions of evidence ; and the only result to the 
tenant is a delivery of the chattels, he giving valid securities for double the 
amount of the rent found in arrear. He is then obliged to undergo another similar 
trial before the Assistant Barrister at the Quarter Sessions, and possibly a third, 
from the decree on his case being appealed from to the next going judge of assize, 
until after the first trial, that before the Petty Sessions (which, as has been shown, 
may extend to double the interval between two Petty Sessions) his cattle must be 
kept impounded, and the three trials which may, and the two, which must take 
place, will be more troublesome and vexatious than the process by common law, 
instead of which it has been intended as a more prompt and more effectual relief. 

1 44- c 2 As 
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As to landlords, it is to be observed, that the statute changes the nature of the 
security which the common law had given them for their rent, in the value of the 
cattle or goods on the premises, and substitutes for this substantial security the 
personal engagement of the tenant, and his sureties, the solvency of whom may be 
mistaken by the justices who grant the order of replevin and deliverance ; or being 
then solvent, they may afterwards become otherwise, or may remove themselves 
and properties before the period to which the three possible trials may extend • 
and in case of the insolvency of the sureties, the justices are not responsible to 
the landlord, as the sheritf would be, in case of insufficient security taken under 
a replevin in the superior courts ; but if the complaint shall be dismissed, another 
most serious, and (according to that law) an irremediable difficulty may arise to 
landlords. If a notice of sale in six days under the statute has been served pre- 
vious to the summons, or hearing the complaint of the party distrained, and that 
the court shall dismiss the complaint, how is the landlord who has distrained to 
proceed ? The time for sale under the notice having expired his notice falls to the 
ground : he cannot post a new notice of sale, for that should be done immediately 
after the eight days detention ; and he cannot distrain again, as he already has 
placed the chattels in the custody of the law ; and if under his first notice he pro- 
ceeds to a sale he becomes liable to an action for damages. We conceive that if 
this statute is to remain, the landlord, whom it shall deprive of the distress he 
had taken in satisfaction of his rent, should, on the trial before the Assistant 
Barrister, have an option of taking his decree against the parties to the recog- 
nizance, their bodies or goods, or to have a return of the distress according to 
his common-law right. The Act otherwise, (so far as it has operation) will have 
the effect of depriving landlords of a common-law right, and of the benefit of an 
express provision in their leases. 

j.° A PP? n< ^' x ’ This view of the provisions of this Act has impressed on us the opinion that 
5 > ■ 74j 75* remedial operation under them must be very limited, and where applied, may be 
productive of vexatious and injurious effects, both to landlords and tenants ; and 
that the administration of this statute must be difficult and perplexing to the tri- 
bunals (the subject of this Report) on which that duty is imposed. 

That a legal relief for cases of the nature contemplated by this Act should be 
somehow provided, the expense of which would prove adequate to its object, 
cannot be questioned. The two purposes to be accomplished are, First, a prompt 
and easy mode of procuring a restoration of the chattels taken in distress, un- 
questionable security being given for the return of them, or for payment of the 
rent in arrear, as shall be adjudged; Next, a cheap, expeditious, and effectual 
mode of ascertaining what the actual amount of the arrear is, should difference, 
or doubt on that subject, subsist between the parties. The first object, the restora- 
tion of the cattle, or adequate security, must necessarily impose some pecuniary 
responsibility on the persons who shall administer that relief ; to throw that respon- 
sibility upon magistrates serving gratuitously would be unreasonable, and would 
probably prove an ineffectual endeavour ; it was the old established duty of the 
sheriff, though allowed, in a great measure, to fall into disuse. The statute 
3 Geo. II, c. 9, s. 4, enacts, that the sheriff for the time being of every county, 
not being a city , shall within one month after his entering upon office appoint 
four deputies at the least, in the most convenient places of the county, who shall 
have authority, in his name, to grant replevins, and make deliverance of all dis- 
tresses ; and a penalty of 10/. is thereby imposed on sheriffs for every month they 
shall neglect so to appoint. An extension of the provisions of this Act to the 
establishment of a convenient number of deputies to grant replevins, would answer 
the first of these remedial purposes. It would not impose a weighty responsibility 
in cases of small tenancies ; and the deputies so appointed, deriving a profit from 
receipt of small, though adequate, fees, would probably not object to indemnifying 
the sub-sheriff appointing them by a sufficient security. For administering this 
most necessary relief no other practicable mode appears so little objectionable. 

The adjudication of the amount of rent in arrear, if disputed, we propose to 
refer to the jurisdiction of the Assistant Barrister. This subject, therefore, will 
more properly belong to that part of this Report which will treat of the Court 
of the Assistant Barrister for recovery of small debts in a summary way. It will 
be found there more particularly provided for. 
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We have now laid before Your Majesty a full statement of the constitution 
principles and practice of that ancient institution. The Court of Quarter Session, 
with its auxiliary establishment the Court of Petty Sessions. The jurisdiction of 
Quarter Sessions has been eulogized by Lord Coke as *• a lorm T 4 „„ 

government for the tranquillity and quiet of the realm, as no part of the +7 

Christian ivorld hath the like, if the same be duly executed.” We shall nro 
ceed to make some observations on the several subjects of that jurisdiction 
paratory to submitting what may occur to us as advisable for improvement in 
what is left wanting for its future efficacy, or for renewing what time or change of 
circumstances may appear to have impaired. Of the arrangements necessarffo 
this purpose, most of them can only be effected by legislative interference and 
C m onl y b e suggested by us as recommendations. We shall, however 
,' nCtly m the ‘ r due order ’ alo "g with an y positive regulations for 
he same object as may appear to u, advisable for adoption. We hive not cot 
tented ourselves with the information, however callable, derived Crn ffie" 
examination and opinions of Assistant Barristers alone, but have also sought it 
from governors of counties, as being persons of high authnritv f!„„ • * 

as well as station From these scurfs, as wed a^tq^anZh™ 
nous, we fed fuily justified ,n certifying our belief that the duties of this 
subordinate but important jurisdiction are in general so executed as to exhibit a 
gratifying contrast to the former state of those courts, when the magistrates 
unassisted by legal advice, were less confident in their proceedings and therefore 

a&'staaa-jBaEfS 

recommendations. 

IT has been suggested by most of the Assistant Barristers, and by several of 
the governors of counties, that the unascertained claim to the . chair ^at Quarter 
Sessions ,s unsatisfactory, and if the Assistant Barrister should be excluded mTghl 

te prenl Zd Z. r f ar ’ 1 “ Julj ' and 0ctober S «™ns of the P^ace 

of abo P de of all n k ^b n . a p ‘ abe i tlca ° rder ’ ,r ue lists of the names and places 

felony ofd vr 5 io P n With a C<>Ur ? f Petl ? Session8 “ such barony half 
such Pencil ’ 1 , the periods mentioned ; and that such justices shall at 

<>ft P c?uCr v ^Sl? Ch T eCti0 A in said lists as from Aeir knowfedge 
tended byLcl/ justices ^ tha j ^ 1 “ ts » after bein g revised and 

October Quarter Session^ 1V £ re< ii t0 the J ustlces of the peace at the 
fce kept by the clerk of th’p be by tbem , finay examined and settled, and shall 
waneS in Ch lists shall b.Tl* ^ f e reCords of the sessions i that the 
b e called ^ Ws Book Tf? v!" al P habeti , cal «** into a book, to 

the county * b sba be & Iven to the sheriff or under-sheriff 

H4. 

c 3 That 
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Recommendation That the names of all jurors to be empanelled or returned by the sheriffs for the 
3d. ensuin'* year, in that county, shall be taken from such book, and that no person 

shall be empanelled or returned by any sheriff or under-sheriff upon any j Ury 
whose name shall not be therein contained, unless such person, being duly qualified, 
shall have become so since the October Sessions immediately preceding. And 
in case any sheriff or under-sheriff shall empanel or return any person to serve on 
any jury whose name shall not be inserted in such book, such sheriff or under- 
sheriff shall, upon proof thereof made upon summary application to the court 
to which such panel was returned, be subject to such pecuniary penalty, as the 
court, with the concurrence of the chairman, shall deem right. 
th As the law now stauds, under the operation of the statute of the 1 & 2 Geo. iv. 

c. 62, s. 3, which provides, “ that all and every the sessions of the peace shall be 
>■’ continued from day to day till sessions ended,” the power of adjourning with 
any interval of days is taken away. This, in case of illness of the Assistant Bar- 
rister, or on occasions in which it may happen that the business of the first division, 
of a county has not closed before the appointed day for commencement in the 
second division, may prove very inconvenient, for magistrates may not always be 
found in attendance to make the daily adjournments. We would therefore recoin- 
mend that the court be allowed a discretional power of adjournment. 

, th 0 Q the power of sentencing to corporal punishments, or of the nature of such, 

J in cases of riots of a very dangerous or seditious character, of of assaults of an 

aggravated nature, we have already suggested our opinion. It is confirmed by 
that of nearly every person we have examined, or from whom we have sought 
Appendix, information. Some have thought that the tread-mill, hard labour, or solitary con- 
N° 1. finement, might prove sufficient in such cases ; a governor of a county has sug- 
gested service in the army or navy for a limited period. We believe solitary 
confinement, when experienced in a few cases, might have a salutary effect, and 
that compelled service in the army or navy would carry still more of alarm, which 
mio-ht serve to deter from crime ; but from the effects already experienced from 
sentences of whipping, we give our concurrence to the general opinion on that 
subject, that the power of inflicting that punishment, known and recognized, would 
in the present state of insubordination and outrage operate strongly to deter from 
crimes of the description we have stated. For the infliction of such punishment, 
(always to be most cautiously adopted,) the concurrence of two thirds of the 
magistrates present, including the chairman, should be requisite. It is also 
advisable to include the crime of petty larceny with those requiring additional 
severity of punishment. On this subject we would beg to call particular attention 
to the statement in the Earl of Rosse’s reply to our interrogatories. 

Recommendation We would recommend that very large counties, as Tipperary^, Galway, Mayo, 
6tl>. Donegal, and Tyrone, shall be divided into three instead of two divisions, under 

similar regulations as at present established by the Act of 36 Geo. III. 

That the Court of Sessions of the Peace shall have a power, recognized by law, 
of discharging a jury, which after a difference subsisting for such a length of time 
as to leave no expectation of agreement on a verdict, shall apply to the court for 
7 ' that purpose. That before the court shall consent to discharge a jury so disagree- 
ing, it shall inquire into the subject of their disagreement, whether respecting law, 
or the facts of the case, and having made such explanation as the matter of dis- 
ao-reement shall appear to require, shall remand such jury for further deliberation; 
when, after the lapse of an interval of time, sufficient, in the judgment of the court, 
for re-consideration, if the jury shall again notify that their disagreement of opinion 
continues, and is not likely to be removed, it then shall be lawful for the cour 
(with the concurrence of the chairman) to dismiss such jury, without requiring th® 
consent of parties, prosecutors or traversers, as, it is apprehended, the law is 8 
present. 

8th. That it shall be made competent for justices at Petty Sessions to order mainte- 

nance of bastard children, and of their mothers employed in nursing them, agams 
persons who shall be proved on oath, to the satisfaction of said justices, to have 
been fathers of such children ; and that justices making such orders shall be em- 
powered to issue their warrants for levy of the money so ordered to be paid 10 
supli maintenance. 

That 
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That it shall be made competent to the Court of General Sessions of the peace, Recommendation 
in cases of appeals from convictions before magistrates, or orders by them, to rectify 9th. 
all technical or formal objections against such orders or convictions, and to pro- 
ceed to hearing the merits of the case so appealed from, as hereinafter di- 
rected. 

( That all appeals which are or shall be referred for hearing to the next sessions 10th 
shall be declared to apply to the next sessions for the same division, whether the 
word County has or shall be the expression used or not. 

That in cases of appeals it shall not be competent to a party appellant to make mh 
a new or different case in evidence from that made at the hearing appealed from. 

That for giving effect to this regulation, it shall be required on every appeal, (if 
on a point of law,) to bring with the appeal a certificate signed by the' chairman of 
the Petty Sessions, stating the point appealed from ; that in cases in which the 
appeal shall be grounded on a question of fact, the certificate shall shortly state 
the leading facts relied on below, the names of the witnesses examined, and of the 
documents produced by either party, which witnesses and documents only shall be 
examined, and exhibited before the Assistant Barrister on the appeal. But 
that in cases in which, from ignorance or inability to procure witnesses at the 
first hearing justice shall not be attained, it shall be competent for the Court of 
Petty Sessions either to adjourn the cause, or grant a re-hearing to a party who 
shall apply for it, which application shall be by a petition, setting forth the want of 
knowledge under which he had been misled in the former conduct of his case, or 
an inability to procure the necessary witnesses, which on the re-hearing sought he 
expected to be enabled to bring forward. Such petition to be verified on affidavit. 

And that in granting such adjournment or re-hearing the court shall be at liberty 
to impose such terms as it shall deem necessary and fair, for preventing an evasion 
of the order or conviction in question ; after which re-hearing, if granted, it may be 
competent to him to appeal to the Quarter Sessions, under the regulations as 
before suggested. 

We would recommend that appeals from orders or convictions before magistrates 
shall in future lie before the Assistant Barrister in his court, rather than in the ,3th ' 

Court of Quarter Sessions, in which the same magistrate who made the order ap- 
pealed against may happen to be the only one presiding ; and we would also 
recommend, that on the hearing of appeals it shall be competent to the Court in its 
discretion, in addition to the costs of the appeal, to award and include in those 
costs a^ reasonable allowance for the loss of time of the party ineffectually appealed 

That in cases in which prisoners are in custody under warrants of magistrates, .. 

or surrendered by themselves, or sureties, according to conditions of recog- 13 ‘ 
nizances, and no prosecutions have afterwards taken place against them, it shall 
be made lawful for the court, at the close of the Sessions, the prosecutor not 
having appeared after having been three times called for that purpose in open 
court, to discharge such prisoner out of custody. And that in such cases in 
which informations shall not be returned, it shall be the recognized duty of the 
court to bind the persons in custody as aforesaid to appear, and surrender them- 
selves for trial at the next Quarter Sessions for the same division ; and shall 
direct the clerk of the peace to communicate with the magistrate who may have 
taken such informations, that he may be able to explain to the court at the 
tallowing Sessions the grounds on which such informations have been with- 

RECOMMENDATIONS 

Respecting the Jurisdiction of the Court of Petty Session*;. 

one justice at Petty Sessions (if only one be in attendance) shall be 
mpetent to do all acts of magisterial duty after the hour of twelve o’clock, and 
be e f®P tin g>. however, such acts as any Statute now or hereafter to 
justices' d Sha SPCClfy ^ nCCeSSary t0 have the conc urrence of two or more 

felonil^Lw^f 6S of . tr , eason > or crimes of a treasonable or seditious nature, or of 
liable to capital punishment, a single magistrate shall continue competent 
4 ' c 4 to 
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Courts of to receive informations at any place within his county, and shall not be under 
Quarter Sessions an y obligation to make a return or any communication of the informations he 
and of Assistant gh ;[jj receivC} or 0 f any acts he shall have done respecting them, to the court of 
Barristers. i> „ c J 

y Petty sessions. 

3. That the several magistrates be required to return, under a sealed cover, to 
the office of the clerk of the peace of their respective counties, all informations 
and recognizances taken before them, returnable to Quarter Sessions, within 

days after they shall have been so taken, or, if taken within a shorter 
period than days before the Quarter Sessions, such informations or recog. 

nizances to be returned as soon as the time when they may be taken shall 
admit. 

4. That agreements of parties to refer matters in difference between them to 
arbitration may be recorded in the registry-book of a court of Petty Sessions, 
and on being so entered, and signed by the parties, that a rule for such arbitra- 
tion shall be made and recorded, and signed by the justices there present; and 
that said rule shall specify the names of the arbitrators chosen by the parties ; the 
time within which the award on said arbitration shall be made, and returned; 
and that when returned it shall be entered as a record on the registry of the 
court, and in like manner signed by the justices present ; and that the award so 
made shall be conclusive of the rights of the parties, and when certified under 
the hands and seals of the magistrate or magistrates who shall be present in 
court when such certificate is taken out and countersigned by the clerk, shall be 
conclusive evidence to any court of the consent and agreement of the parties to 
abide by the same, within the limitations of the Civil Bill Act on the subject of 
actions to which that jurisdiction extends, and that no technical or formal ob- 
jections shall prevail to invalidate any such award : provided always, that on the 
return of any such award it shall be competent to the magistrates assembled at 
Petty Sessions to refuse to enter and record such award, if on complaint made 
to them it shall appear that the same was irregularly or fraudulently proceeded 
on : that such examination only shall take place before two justices at the least. 
And if on such complaint made, it shall not happen that so many as two justices 
are present, it shall then be competent for the single justice present to adjourn 
the said examination to the next subsequent court of Petty Sessions, and so on, 
from court to court, until two justices shall be found in attendance. 

That on said proceedings it shall be lawful for the clerks of Petty Sessions to 
receive the following fees : 

For drawing, ingrossing and witnessing the consent to arbi- £. s. d. 

tration, when required so to do - - - - - - 1 - 

For inserting an entry of the consent to arbitration on the re- 
gistry-book of the Court of Petty Sessions - - . - - 6 

For every attested copy thereof which he shall be required to 

furnish as authority for the arbitrators to act - - - - 6 

For receiving the award, and entering it on the registry-book 

of the Court of Petty Sessions - - 6 

For giving an attested copy thereof, and getting same cer- 
tified by the magistrates at Petty Sessions - - . — - 6 



7 & 8 Geo. IV. 
c. 67, a. 17. 



5. That it shall be competent to magistrates to employ constables in the 
several cases excepted in the last clause of an Act, intituled, An Act for the 
better administration of justice at the holding of Petty Sessions by justices of the 
peace in Ireland, provided they shall have received such evidence on oath as 
shall satisfy them that a reasonable apprehension exists, that without such assist- 
ance a forcible resistance is likely to be made to the ordinary execution of the 
law in such cases. 



6. That the jurisdiction of Courts of Petty Sessions (two justices at the leas 1 
being present) be extended to causes of action where the amount sought to be 
recovered shall not exceed 20 s.; and that on the hearing of such cases the 
court be at liberty to examine both parties, and their respective witnesses upon oath; 
the summons in such cases to specify the cause of action, and the amount due- 
And that no such cause shall be heard, unless proof shall be made to the satis- 
faction 
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faction of the court, of the residence of the defendant being within their district, Court* of 
and of the due service of the summons at least, two clear days before the day Quarter Session* 
appointed for the hearing ; the decision of the Court of Petty Sessions in such ? f Ass,stant 
cases to be final. That the clerk of the court shall not be entitled to any fee for y amste r s - y 
his services on such proceedings, save 6d. for the summons, and 6d. for the war- ^ 
rant, which sums the court, shall be empowered, at their discretion, to award to 
the plaintiff for costs, together with such compensation, if any, for loss of time, 
not exceeding one day, as may appear to them reasonable. 



ASSISTANT BARRISTERS COURT. 

The Statute which regulated the Courts of Quarter Sessions, and appointed 36 Geo. 3 c 21 
a Barrister to them to assist the magistrates in the administration of justice, ’ 5 

proceeded farther, and created a concomitant jurisdiction, to be exercised exclu- 
sively by the Assistant Barrister of each county, “ for recovery of small debts in 
a summary way. 

This mode of trying causes of small amount had been originally exercised by 
the judges of assize, on their several circuits, under the provisions of a statute 
of Queen Anne, and so continued until the year 1796, when the former statute 2d Anne, c. 18. 
was enacted, since which time this jurisdiction has undergone various modifica- 
tions, and some extensions, to which public convenience will probably appear to 
demand a further increase. Under this consideration, as well as others, this 
jurisdiction (which is peculiar to this part of the United Kingdom) calls for par- 
ticular attention and observation. r 

The pecuniary amount to which the limitation of actions extend, though small 
in single cases, in the aggregate of them is considerable ; and to the suitors inte- 
rested, may be justly deemed of greater comparative importance than those 
decided in the superior courts, for generally they affect the interest of parties con- 
cerned in a much greater proportion, being often to the amount of as much or 
more than their entire property consists of. 

This jurisdiction, as originally established by the statute of Anne, in no case 
extended beyond 10/.; the experience of above 40 years caused it to be on- 
firmed and enlarged. Accordingly by the 1st Geo. II, c. 14, it was extended tp 
20/. in actions of debt on any bond, bill or specialty, for the payment of money 
only, and also in actions on the case on promissory notes, and inland bills of 
exchange. Thus enlarged, it continued to be exercised without further alteration 
as long as the trial of causes by civil bill, remained a part of the circuit business 
of the judges of assize. 

The fees demandable in the progress of the suit by civil bill, from its com- 
mencement to its final termination by decree or dismiss, were regulated by a 
statute of the next year, and in cases under 5/. were limited to 8,y. 6d. In cases 2 Geo. 2, c. jo. 
exceeding that sum there was an additional charge of 10 s. for counsel, which 
though taxed at that rate against the party in practice, was always paid at half 
a guinea (m. 4 id.), so that in cases of 5/. or upwards the regular taxed costs 
on a civil bill, decree or dismiss, amounted to 185. 6d. 

Thus stood the expenses of the suit by civil bill when proceeded on before 
the judges of assize ; it was generally understood, however, that the table of fees, 
as regulated by the Act of Parliament, was not strictly adhered to, and that 
abuses had crept into the practice of these courts, which the existing provisions 
°t the law were found inadequate to repress, and which were often felt as a 
severe grievance by the lower description of suitors of the court. The business 

the Courts of Assize and Nisi Prius had increased with increase of pro- 
Perty and population ; suits by civil bill also increased ; in many counties the 
civil bills to be heard and determined constituted the chief part of the business 
0 the judge presiding in the civil court. Under these circumstances it was not 
unusual for the business of the assizes to be so protracted as to occupy almost 

e whole period of what remained of a vacation, and even in some instances to 
re q«ire the assistance of a third - judge. Other indispensable duties of office 

* 44 - D made 
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Court* of made it impossible for judges to enlarge the time of circuit, in proportion to the 
Quarter Sessions increased accumulation of business. This inadequacy of time was necessarily 
Barris f ters SS1Stant Productive of hurry, irregularity, and consequent confusion, and the administra- 
, arns c ”' f t j on 0 f justice thus impeded suffered in its effects as well as dignity. 

Other defects were inherent in the institution from its original establishment. 
The assizes being the occasions appropriated for trial of these causes they could 
only be heard twice in the year. The time occupied by them kept the whole 
county assembled longer than was necessary for the general business. For 
appeals (which were allowed to the next going judge of assize) no sufficient check 
was provided to prevent an unfounded and vexatious use of them ; for though 
the party appealing was liable to double costs if the decree or dismiss appealed 
from were affirmed, yet the practice of entering them for the object of delay, 
or tampering with witnesses, was notorious, and so often effectual as to defeat 
justice, and deter poor suitors from the pursuit of it. Trials under those cir- 
cumstances necessarily were unsatisfactory in their results, whilst the expenses 
consequent on long attendance at an assizes oftentimes amounted to more than, 
the sum in litigation. Under such a system perjury and fraud were promoted, 
and honest industry proportionally discouraged. 



From all these causes and considerations the establishment of a new court for 
trial of civil bills became indispensable. The experience of near a century, which 
had confirmed the necessity for such a summary jurisdiction, exhibited also its 
abuses and defects. It was to correct those abuses, and supply those defects, that 
36 Geo. 3, c. 25. the statute of 1 796 was enacted. Its object, to provide courts in which the 
persons appointed to preside, though inferior in rank to the judges who had before 
exercised the jurisdiction, should yet be fully competent to the trial of the causes 
committed to their adjudication, and to allow sufficient time for the purpose, and 
to revive, in a form suited to the present state of society, the old and justly- valued 
principle of “ bringing justice home to the door of every cottage in the kingdom.” 
The preamble of the Act is a valuable exposition of its beneficent purposes, and 
the principles adopted for giving them effect. It deserves recital, that those prin- 
ciples may be held in remembrance and kept sacred. It states, “ that whereas 
“ the great increase of civil bills, and also the great increase of other business at 
“ the assizes of the several counties of this kingdom, have made it highly incon- 
“ venient that such civil bills should be heard and determined at the assizes : and 
“ whereas it will contribute to the ease of the poor (whose causes are principally 
“ tried by civil bills, and who are now brought frequently far from their homes, 
“ and often unavoidably kept many days attending the assizes as parties and wit- 
“ nesses, and sometimes at an expense exceeding the value of the sum in contest) if 
“ there should be more frequent opportunities of hearing and determining causes 
“ by civil bill within the several counties of this kingdom, and more places 
“ appointed for hearing and determining the same.” In pursuance of the objects 
set forth in this preamble, the statute authorizes the Lord Lieutenant, with the 
advice of the Privy Council, to divide each county in the Kingdom into two 
divisions, for the purpose of trying civil bills, and to appoint in each division 
convenient towns for holding sessions of the peace, as well for civil as criminal 
business. Under this Act these sessions were to be holden eight times in the 
year at the least. The county and county of the city of Dublin were excepted 
out of its provisions ; the civil bills of the county had been tried at sessions before 
that Act, and a King’s counsel was always appointed to preside at them. Those 
of the county of the city of Dublin, in like manner, had been tried before the 
recorder. 



As the original creation of the office of Assistant Barrister was caused, as has 
been seen, by the disturbed state of the particular counties to which the first 
appointment was confined, it was deemed necessary, for the suppression of 
the disturbances then prevailing, that the four additional sessions should be in 
the intervals of the Quarterly Sessions of the peace as held before the Act 
27th Geo. III. c. 40. But when the reasons, as stated in the preamble of the 
Act 36th Geo. III. c. 25, caused the appointment of that office to be made 
general, and to be adopted for the object of civil rather than criminal jurisdiction, 
it was. found more convenient, for the latter purpose at least, to hold the eight 
sessions quarterly in each division, in immediate succession, instead of allowing 
the interval of six weeks between the sessions of the different divisions. 

Under 



Printed image digitised by the University of Southampton Library Digitisation Unit 









DUTIES, SALARIES and EMOLUMENTS, in COURTS of JUSTICE. 19 

Under this arrangement the civil business of each division, for the convenience 
of suitors, is judicially cognizable within its own district only, although the 
criminal jurisdiction of the Quarter Sessions may legally be exercised in either 
division. In practice, therefore, the Court of the Assistant Barrister for civil 
business is held four times in the year in each division of every county. Four 
times in the year, with the addition of the two assizes for appeals, appears quite 
enough for the purposes of litigation ; and, taking into view the effects of a fre- 
quent calling the people together from their homes, attended necessarily with loss 
of valuable time, and probably with demoralizing effects, and causing an expense 
which they can ill afford, it may be deserving of consideration whether it might 
not be advisable to reduce the number of General Sessions. 

This Court of the Assistant Barrister is made a Court of Record ; and besides 
the usual inherent power of a Court of Record to maintain order, regularity and 
due respect, certain powers are expressly given by the Act to punish any violations 
of those necessary observances, as also any abuses or neglects of duty of sheriffs, 
clerks of the peace, and attornies practising there. The clerks of the peace (except 
in the county and county of the city of Dublin, in which, as has been already stated, 
the civil-bill jurisdiction is placed on a different footing) are constituted by the 
Act the registrars of this court. Their official remuneration arises from fees 
payable by the suitors on the several services enjoined by the Act. The Assistant 
Barrister is also entitled to certain fees, all of which, as well as those which the 
attornies practising in the court are entitled to demand, are set forth in a Schedule 
to it, and a positive oath, very strongly expressed, is directed to be administered 3 6 Geo. 3, c. 25, 
by the Assistant Barrister at the commencement of business, to the clerk of the 
peace, and the practising attornies, as a security against extortion. g ^ eo * 2 ^’ 

Tire repetition of those oaths at the commencement of every sessions has 
been felt to be degrading, and stated to be unnecessary. It would appear that Appendix, 
the oath taken on first entering into office, or commencing practice, would be felt N * 2 7> Q- 7 6 - 
equally obligatory. As evidence on which to ground prosecution for violation of 
it, the fact of having taken it should be recorded, and signed by the Assistant 
Barrister; and as a further control, a table of the legalized fees should be 
suspended in the court. 

In addition to the fees payable under this statute, the produce of which varies 
considerably in different counties, the Assistant Barrister receives annually at the 
Treasury a salary of 400 1 . Previously to entering upon execution of his office 
he is required to take an oath before the Lord Chancellor, “ diligently, justly, and 
impartially to execute the duties of his office.” 

The jurisdiction of the court has been less extended as to the subjects of its 
cognizance, or its limitation as to pecuniary amount, than the increased dealings 
and commercial intercourse of society, and the depreciation in the value of money 
since the time of its establishment, would suggest. Under the Act of the 36th 
Geo. III. in all actions of debt on any bond, bill or specialty, for payment of 
money only, or in actions on the case on any promissory note or bill of exchange, 
or monitions from ecclesiastical courts, the limitation is 20 /. In actions of debt 
for rent on leases, articles, minutes, or contracts in writing, and in actions on the 
casein assumpsit, and hisimul computasset, the limitation is 10/. In actions of 
trover and conversion, quantum meruit , actions of trespass, or detinue for goods 
or chattels taken or detained, and trespass on the case for personal injury, or 
damage to property, the limitation is 5 /., all late currency. 

No sufficient reason appears for so much of difference in the principle of limi- N* 2. 
ation, applied to the several classes of actions submitted to this jurisdiction ; we 
conceive that less of distinction might be advantageously adopted. It is obvious 
at a greater extent of jurisdiction may be safely given in the first class of 
actions than in the two others ; bonds, specialties (as described in the Act,) pro- 
missory notes and bills of exchange, as more ascertained grounds of action, are 
css liable to doubt or difficulty in adjudication ; but no just reason appears for 
function between the two other classes of actions. To equalize the limitation 
s 0 these actions, and extend the jurisdiction in all to a rate proportionate to the 
epreciation in the value of money, we believe would be very generally considered 
great public benefit. An extension of jurisdiction to double the present limir 
d 2 tation 



Appendix, 
N°5. Q- 5 - 
N° 6, Q. 12. 
N°7, Q. 4. 
N° 10, Q. 3. 
N° 27, Q. 8. 
N° 28, Q. 23. 
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7 Geo. IV. c. 36, 
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tation of actions, would still be far short of the depreciation in the value of money 
which has taken place since it was originally adopted. That the standard of limi- 
tation, whatever it may be, should be estimated in the present currency cannot 
be questioned. 

The process on these several actions is simple and easy. The first step for 
bringing it into operation is the service of the summons, a copy of which must 
be left with each defendant in the manner prescribed by the Act. It is 
required to state shortly the cause of action, the amount of the demand, and 
the day and place of appearance. In cases in which the demand exceeds 10/. 
the service of process must be twelve clear days before the day of the Sessions ; 
in cases of lesser amount, six days must intervene. The process or copy served 
needs no signature for its authentication but that of the party himself, or some one 
on his behalf, and any person was competent to serve it on the defendant, and 
afterwards to prove the service. This left an opening for fraud ; an interested or 
hired process-server might, and often did, swear to due service of process, in 
cases in which it had been irregular, or had not been made at all. To provide 
against this abuse a statute was lately enacted to regulate the service of the 
process of the several Civil Bill Courts. Under the provisions of this Act the 
Assistant Barrister is directed to appoint proper persons, being householders, and 
residing in market-towns, to be officers for service of Civil Bill Process, to the 
exclusion of all others. A salary of 10/., and a fee of 6 d. on the service of each 
process, is provided for them ; and they are directed to keep books, and enter in 
them the particulars of the processes they have received, and of the services they 
shall have made. All the Assistant Barristers we have examined on the subject 
concur in the advantages of these provisions ; but an inconvenience may and 
is likely to arise, which would suggest some regulation. As none but those 
appointed persons are competent to serve processes, they require some days 
previous to the last day appointed for service of them to be able to serve through 
the several parts of their district all that may have been delivered to them. It 
will be therefore advisable to provide that all processes for service shall be 
delivered to the proces-sserver at least three days before the last day for service. 
Two defects also appear in the provisions of the Act, which no doubt were over- 
sights, and require amendment. In case of the death, illness, or unavoidable 
absence of the process-server, the statute requires that his book shall be sent to 
the court, but neglects to make the entries in it evidence ; and though the statute 
gives a fee of 6 d. for service of the process, it does not provide that it may be 
taxed against the defendant. Processes thus served may be entered with the 
registrar of the court (the clerk of the peace), who is entitled for the entry to 
a fee of 3 d. 



Parties if they choose may have the aid of counsel or attomies. The fees of the 
Appendix, former under the original jurisdiction were limited to half a guinea ; but as counsel 
N“*o q’ S6°37 seldom attend at the present established jurisdiction, their fees are not regulated, 
n° 27, q. 68 . ' and are no longer subject to be taxed against parties. The fees of the attorney, as 
M 05 ’N‘ , 6 tl Q°io 8 ’ 60 ' well as those of the officer and Assistant Barrister, are regulated by the Act, and 
N° 7 ,*Q. 8 , 9". certainly on a scale inadequate for their just remuneration, though perhaps equal, 
^N° *12, .*34. S5." or nearly so, to the means of the parties, or the subject-matter of the suits. Objec- 
n° is, Q. 19, 2 o. tions present themselves to the manner in which these fees are charged or received : 
n°*25, 4 'q^66 2 67. more than one attorney appears employed in court for the same party ; that is not 
n°so, q. si, 32. necessary, is contrary to the economical intention of the Act, and leaves an opening 
to the evasion of it;— it should not be permitted. Another practice, still more 
n° 4,^ Q. 24 to 28. likely to have that effect, occurs in attomies requiring parties who employ them 
N'^23 !’q?’ 77?78. to advance the full amount of the fees which a performance of all the services that 
^ g 5 d 4 g ' 6 6 -g- g can arise would justify. These fees may not always be incurred, and the balance, 
n 02, q. 9 d , 96. 99. ^ f ear ^ j n man y cases is retained. Security against the frauds of clients is the 
excuse for this practice, and with some colour. To meet both objections, it would 
be advisable to substitute one consolidated fee, for which all the services should be 
performed, if required, in place of the several fees allotted to the separate services 
recognized by the Act, parties still being allowed to transact their own business; 
and it might be provided that this fee should be proportioned to the amount 
sought to be recovered. 

n“ 5, Q. 20,21. A variance of practice has taken place as to the entry of civil bills with the 



N° 7 , Q. * 7 . 
N° IS, Q. 19 . 



registrar. In some counties entries are received at any time during the sessions. 
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whilst in others the receipt of them is restricted to the first day, and if not found 
to have been then entered, the party processed on the next (the second day) may 
enter his process for a dismiss, which entitles him to costs for being unnecessarily 
brought to the sessions, and exonerates him from further attendance at them. This 
latter course is obviously the best, and deserving of a regulation for general 
adoption. 

A variance of practice as to the best arrangement for proceeding in discharge 
of the civil- and criminal business of the sessions has also prevailed in different 
counties, and opinion is much divided on the subject. Some governors of coun- 
ties have suggested that the criminal business should have precedence ; but several 
Assistant Barristers have found that the arrangement most convenient for the 
public was to commence with civil business, as by so doing time is given to the 
grand juries for sufficient examination in finding indictments. This appears a good 
reason for adopting this order of proceeding. 

If the defendant appears, and enters into his defence, the cause is heard and 
disposed of. The statute expressly gives to defendant the benefit of all matters in 
his defence which he might have had issued in any court of law or equity ; this 
has been construed to give him a right to appeal to the oath of the plaintiff on the 
subject of his alleged cause of action. It appears but equal justice that the plain- 
tiff should be allowed the same right against the defendant. The analogy to the 
practice of a court of equity, suggested by the statute, applies equally to both. 
In questions of controverted facts a jury may be empanelled if it be thought 
necessary for the more satisfactory trial of the issue. We believe and understand 
that a desire to avail themselves of this assistance in aid of their doubts, and relief 
of their responsibility, has generally occurred to barristers appointed to this juris- 
diction, but that as generally, on further experience, they were deterred from the 
practice, and often, at the request of the parties, have omitted to use it. In some 
counties a practice has obtained in questions of controverted facts somewhat 
analogous to that occasionally adopted in trials at Nisi Prius, of referring the 
decision of the case to three of the jury. In these counties, when a jury is required, 
instead of empanelling and swearing the usual number, three only are returned 
and sworn, before whom the evidence is gone into, and by whose verdict the case 
is decided. This seems to be a practice devoid of legal sanction, although not 
inconvenient. The exercise of this jurisdiction is in all respects armed with the 
same powers for giving it effect as were used by the Judges of Assize when the 
jurisdiction lay before them ; they are fully sufficient for the purpose. 

The Act in the schedule provides a form for decrees and dismisses, and recog- 
nizes expressly the necessity of having the signature of the Assistant Barrister. 
It does not so express itself as to the signatures of the clerk of the peace, or the 
attorney for the plaintiff, for which however, in the form specified, it appoints a 
place. That the clerk of the peace, who is the registrar of the court, should certify 
the decree, the record of which is made by him and extracted from his book, is 
obvious ; the place allotted for his signature precedes that for the Assistant Bar- 
rister, and indicates rightly, that being the person who has entered and made a 
record of the decree pronounced, his previous signature is the legitimate authority 
to the Assistant Barrister for completing its efficacy, by annexing his signature 
also. A loose and irregular practice however has occasionally occurred in some 
counties, which may be instrumental to fraud, and certainly should be discon- 
tinued. Assistant Barristers in some instances have not only signed decrees with- 
out that previous signature, but have also signed them in blank, confiding to the 
clerks of the peace the regular and faithful filling them. The Assistant Barrister 
should in all cases require the previous signature of the clerk of the peace, and 
nom his own book should check the regularity of the decrees. 

An opinion has suggested itself to some, that the form of the decree specifying 
a place for signature of the attorney for the plaintiff, a decree could not be made 
a nd signed without the intervention of one, that is, that a plaintiff cannot take 
0ut a decree unless he has appeared by attorney. This clearly appears a mis- 
conception of the Act: in the first place, the section of the Act, which directs the 
observance of the form prescribed, qualifies the injunction, by the words “ as near 

creto as the nature of the case will permit.” It may be the case that no attorney 
Practised at the sessions, and that has happened in several counties on different 

*44- n 3 occasions 



J8T 
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N° 23, Q. 80, 81. 
No 24, Q. 86, 87. 
N" 26, Q. 63 to 70. 

N° 26, Q. 16. 

N“ 29, Q. 54, 55. 



N° 1 . 

N # 15, Q. 19. 

N“ 23, Q. 17, 18. 
N° 27, Q. 9.33.42. 
N° 32, Q. 7. 

N° 3, Q. 8. 

N° 6, Q. 17. 

N° 9, Q. 12. 

N« 10, Q. 10. 

N° 12, Q. 63,64. 



36 Geo. 3, c. 25, 
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N° 12, Q. 81, 82. 
N° 13, Q. 38 to 40. 
N* 15, Q. 17. 
N* 17, Q. 15. 



N° 5. Q. 2. 23. 49. 
5>- 

N° 6, Q. 40, 41 . 
N“ 7, Q. 28 to 30. 
N° 1 1 , Q. 23 to 25. 
N° 24, Q. 102 to 



Appendix, 

N° 10, Q. 29. 
N" 11, Q. 18. 
N°21, Q. 60. 
N # 22, Q. 41 to 46. 
N“ 23, Q. 84. 



N* 5, Q. 62. 
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occasions ; in such case it could not be the intention of the Legislature that the 
Assistant Barrister could not make, or a plaintiff take out, a decree ; it must other, 
wise do what in no other case has been done, it would make the whole system 
of extended administration of justice depend on the will of the profession 0 f 
*• 2 9, 3°- attornies. But two following sections expressly recognize the case of a party not 
having appeared by attorney. We observe this particularly upon this construction 
as being of great importance, and having been adopted hastily (we think) by p er . 
sons whose opinions are entitled to respect. 

A still more objectionable practice has taken place relative to the receipt of 
Appendix, fees on decrees ; in some counties they are received and demanded on all decrees 

2 3 ’ o pronounced, whether subsequently required to be taken out or not ; in others, the 

N° 25, q! 73. attornies are obliged to make up and sign the decrees pronounced, preparatory t 0 

N° 29, Q. 62. their signature by the registrar and Assistant Barrister, whether such decrees 

N® 30, Q. 28 to 30. shall be required by them or their clients, or not ; whilst in others, and the 
N° 5, Q. 55. greater number, those fees are only demanded and received on decrees actually 

N° 7, Q. 26. taken out and signed on the requisition of the party or his attorney ; the last 

jj. aj q. 68 only can be considered as correct, according to the established principles of 

N® 26, Q.59. ' practice of the superior courts. It is the undoubted right of parties to take out 
decrees or dismisses only, as they shall elect so to do, and to discontinue their 
proceedings at any stage of them ; and consequently there can be no claim on 
them to pay for services which they do not require ; it must be admitted however 
that the Act is not as explicit on this subject as it ought to be ; and if this class 
of fees is to be considered as a material part of the official remuneration of those 
for whom they are claimed, they should be made payable on the decrees pro- 
nounced, the service and consequent trouble being then completed. In that view 
the legality of the receipt of them should be distinctly recognized ; or it might 
be more desirable to change the stage of the proceeding at which this fee should 
be made payable, and place it upon the entry of the Civil Bill, for which, if 
required, the Assistant Barrister should afterwards be bound to sign the decree or 
dismiss without the receipt of any further fee ; if an increase of remuneration is 
to be provided for the increase of duties which already have been thrown on 
Assistant Barristers, and to which we shall propose important additions, the 
legalized receipt of this fee upon the entry of the process may go in aid of 
providing a fund for the purpose. 

Appeals are allowed from the decrees of the Assistant Barrister to the next 
going Judge of Assize ; but to prevent the abuses which have been with probable 
justice complained of in this respect, the power of appealing is made subject to 
the following restrictions ; if the party appealing be a defendant he must lodge 
the costs, and either lodge the sum decreed, or give sufficient security that it 
shall be forthcoming if the decree be affirmed ; if the party appealing be a 
plaintiff, he must also lodge the costs of the dismiss in court, and give security to 
pay such costs as shall be awarded, if the dismiss be affirmed ; the appeal cannot 
be received without an affidavit of the attorney (when the appearance is by 
attorney), that it is not for delay, but that he believes there is probable cause for 
reversing the decree or dismiss complained of; and in cases in which the party 
has not appeared by attorney, an appeal is allowed only on the terms of deposit- 
ing the money decreed against him, and the costs in the hands of the sheriff, and 
entering into a bond of 5 1. to the adverse party, conditioned to perform and 
abide the decree of the next coming Judge of Assize for the county ; it may, and 
often does happen, that double costs are but inadequate compensation for loss. of 
time to a party appealed against ; in cases of appeals it might be advisable to 
give a discretionary power to the Court of Appeal, to award compensation 
adequate to such loss of time ; the same reasons, and with nearer analogy to the 
practice of the superior courts, exist for confining appellants to the case made at 
the hearings appealed from, which were stated in the first part of this Report, 
respecting appeals from the orders of magistrates, or convictions before them; 
the same regulations therefore should be applied as there recommended, with 
the same qualifications for guarding against injurious or inconvenient conse- 
quences. 

, Under the arrangements of the Act of 36 Geo. III. c. 25, the costs regularly 

apd legally taxable in decrees under .5 /. amounted to os. 11 d., including stamp- 

-duties 
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duties of i£- 5 d. on process and copy, and 25. 2 d. on decree. On decrees 
amounting to 5I. and under 10/., to i2j. 35., including stamp-duties of 1 s. 5 d. 
on copy and process, and 4 s. 6d. on decree; and on decrees amounting to 10 1. 
aod upwards, to 15s. 3d., including stamp-duties of is. 3d. on process and 
copy, and 7 s. 6d. on decree. The costs on a dismiss were 9s., including a 
stamp-duty of 4 s. 

The stamp-duties have been repealed by a late statute, consequently the costs 
0 f civil-bill process have in all cases been proportionally reduced. They were 
originally imposed to countervail the expense of the establishment ; and by an 
estimate made in the year 1 799, the produce of those duties was even then cal- 
culated as sufficient to defray more than three fourths of the whole expense of the 
establishment, leaving a balance of less than 3,000/. as the whole cost of this 
institution to the Public. This fact is so interesting and important that we think 
it right to explain the principles on which the calculation was grounded ; it may 
also furnish useful information, as exhibiting means by which increased expense 
in the establishment may be provided for. It was assumed, in the first place, that 
in every county three processes at the least were served for one that is entered 
for hearing, (this assumption experienced persons think well warranted.) That 
on an average 4,000 processes, with their copies, were served in one year ; that 
upon an average 300 decrees were signed annually in each county (this we take 
to be a very low average) ; that on an average of the stamp-duties on decrees, as 
before stated, 35. 3d. is a low average for the produce of each decree. 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 



5 Geo. IV. c. 51. 



The debtor and credit account to the Public Purse, taken on the above principles, 
would stand thus : 

D r , the Establishment : 



The amount of the salaries of 31 Assistant. Barristers at 400/. per annum 
each (county Dublin not included) 



£. s. 

•« 

1 3,400 0 



d. 

0 



C', the Establishment : 



1528,090 processes, at rate of 4,000 /.for each of 32 counties, £. s. 

at 4 d. each - -- -- -- - 2,133 6 

D°, of copies, at 1 s'. 1 d. each - 6,933 6 

9,609 decrees, at 3 s. 3 d. each, being 300 each county - 1,560 o 



d. 

8 ' 

8 

o 



r, 10,636 13 4 

Deduct ten per cent, discount, at that time allowed to 
buyers on this sum - ------ 1,063 13 4 



Total annual expense - - £. 



9,564 



o 0 



2,836 0 



o 



This estimate is said to have been made by a person of known accuracy and 
Melity in the year after the Rebellion, a period peculiarly unfavourable for pro- 
ductiveness from popular litigation. We are therefore supported in the belief 
•tat a due collection and faithful application of the stamp-duties, as then estal 
wished, would have more than countervailed the public expenses of tbe institution ■ 

Meed, when compared with the expenses of that for which it was substituted’ 

•He charge of jurisdiction, including those duties, was still a measure of great 
Met, as the following comparative view of both will evince. Under the former 
ese suits were only heard and determined at the assizes, which were held but 
tin 6 “ ■ e® ^ ear ’ and at unet l ual intervals. They are now tried originally four 
wes, with the opportunities of appeals at the two assizes. To the assizes the 
them j CT l brought t0 a gtetd distance from tbe homes of a large proportion of 
olh„ K - lheit * llne , sses ; when there their cases were generally postponed to the 
assizL a“ S r eS ? f m ‘ he attention to all of which the necessary limits of the 
part, ??, n0 ‘ S “ , ' Under the P re sent system, towns convenient to the several 
r « ot the several counties are selected lor the declared object of the Act, of 
suC"?S justice home to the doors of the people." By the provisions of a 38 0 ... 3, c. , s . 
as to q ,r StatUt f ,Im ? fo , r holdmg tlle several sessions must be so appointed 
•here T] 6 amp , e 'r™ 6 - u-l!' 6 fuU and satisfactory hearing of the causes tried 

to little I ; T‘ S u f clvd ‘ bl11 Proceedings, which at the assizes were subject Appendix, 
•tie control, and consequently were often excessive, are now limited mid N’ s, Q-4. 

n 4 regulated, K - 6 ‘ «• 8- 
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N* 7. Q- 3- 
N" g, Q. 5- 
N° xo, Q. 9. 
N* xx, Q. 22. 
N° 12, Q. 10. 



N» 7, Q. 18. 
N“ 12, Q. 2. 



N‘4. 



34- 



56 Geo. 3, c. 8. 
58 Geo. 3, c. 39- 



1 Geo. IV. c. 41. 



regulated, and guarded against extortion, in a manner that so exposes it to punish, 
ment as to make it little likely to occur ; accordingly, we find that few if any 
instances of it have been complained of. Appeals, by which justice was sus. 
pended from one assizes to another, and were in many instances notoriously u Se( j 
for purposes of fraud and delay, are now placed under such restrictions and tests 
as should be supposed sufficient to discourage a fraudulent, or frivolous, or 
vexatious resort to them. The few instances in which they occur are a proof 0 f 
the efficacy of the provisions by which they are regulated, and of the satisfactory 
manner in which the jurisdiction has been generally administered. 

The duties of Assistant Barristers, including both jurisdictions, have been much 
increased since the first establishment of their offices by various statutes, whilst 
their emoluments have remained nearly stationary. In one instance, in which 
they are increased by a clause in the Stamp Act of 1 806, they were again reduced 
to their former standard by its repeal. The operation of the clause so enacted and 
repealed was to require the signature of the Assistant Barrister to all processes, for 
which a fee of 6 d. on each was allowed, this had the sanction of the usage of the 
former civil-bill jurisdiction, and the increase of emolument caused by it was 
proportioned, not only to the business done, but in general, also to the distances 
of their official journies, as it so happened that the largest counties, being also the 
most distant, were those in which civil-bill actions were the most numerous. This 
trifling expense to the suitors probably was little, if at all felt, and certainly was 
not complained of, and assisted to discourage experimental services of process for 
intimidation. 

Among these additions to the duties of Assistant Barristers, one of a very import- 
ant nature, and most necessary for public convenience, was made by two statutes 
of the 56th and 58th of the late King. Before those enactments the proceeding 
by ejectment for recovery of possession of small farms, whether caused by expira- 
tion of tenancy, desertion, or non-payment of rent, was attended with great 
inconvenience, and an expense often exceeding the value of the premises to be 
evicted. 

By these statutes a jurisdiction by civil bill is given to the Assistant Barristers 
in the three following cases : 

First, where the tenant being in arrear to amount of a half year’s rent, shall 
desert the premises, leaving them uncultivated, or carrying off the stock and crop, 
so as no sufficient distress is to be had to countervail the arrears of rent then 
due. 



The second, That of a tenant over-holding the demised premises after the termi- 
nation of his interest. 



The third, That of a tenant incurring an arrear of one full year’s rent, in which 
case these statutes extend to the landlord a remedy by civil bill, similar to that 
already provided by several statutes, the relief under which lay only in the 
superior courts. 



In the first of these cases the right of action is not restricted by any limitation. 
In the two last, the right of action was limited to tenancies at a rent not exceeding 
20/. but was afterwards by a subsequent statute extended to tenancies held at 
any rent not exceeding 50/. per annum. 

In all these cases the process must specify the names of the landlord and 
tenant, the nature of the tenancy, the description of the premises, and the annual 
rent at which they were held. The process in this prescribed form must be served 
on the tenant against whom proceedings are taken if to be found, and if not, must 
be affixed on some notorious part of the premises, and on the door of the parish 
church and Roman Catholic chapel, thirty clear days before the day therein 
named for the hearing the cause. In addition to these general requisites apph* 
cable to the three cases, there are also forms of proceedings peculiar to each. 

In the first case, that of desertion of the premises, the process must specify 
the fact of desertion by the tenant, and the amount of rent due, after all fair and 
just allowances, and the insufficiency of distress to countervail the same. 



In the second case, that of over-holding , where the tenancy shall have 



determined- 

The 
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The fact of the determination of such tenancy, and the means by which it took Courts of 
place, and the refusal to deliver up possession, must be specified. Quarter Sessions 

In the third case, that of a tenant incurring an arrear of one full year's rent ; the Barristers. 

amount of rent due after all fair and just allowances, and when due, is in like v ' 

manner to be specified in the process. 

It is farther enacted, as common to all these cases, that the facts, the statement 
of which it is provided the civil bill shall contain, shall be verified by the affidavit 
of the landlord, or his known agent or receiver ; and that such affidavit shall be 
lodged with and remain in the custody of the clerk of the peace of the county 
in which such civil bill shall be filed. The statute sets forth in a schedule annexed .8 Geo , c 30 
forms ol the civil bills applicable to the three different cases provided for. 

As these Acts constitute an important branch of the jurisdiction of the court of 
the Assistant Barrister, and are of late introduction, it becomes necessary in this 
Report to state any defects or inconveniences which appear in the provisions of 
them, with such modifications as may occur for removal of them. 

Under these statutes, proof of the service of process can only be made bv 
parol evidence before the Assistant Barrister at the Sessions. This may be pro 
ductive of great inconvenience and expense in cases of service in parts of the 
kingdom remote from the county in which the case is to be tried. In like manner 
the affidavits of the landlord or his agent, to verify the facts stated in the civil 
bill, and tor ascertaining the amount of the rent due, must also be made before 
the Assistant Barrister at the Sessions. These several inconveniences, which have 
proved injurious, may be considerably relieved by suffering an affidavit of the 
service of the process to be read in evidence on the trial (as in similar cases in the 
superior courts) and also by permitting the affidavit of such service, and the 
affidavits to verify the civil bill, and ascertain the rent, to be made before the 
Assistant Barrister elsewhere, as well as at his sessions, or before any commis- 
sioner for taking affidavits appointed by any of the superior courts in that or any 
other county, which affidavits however should be filed in the office of the clerk 
of the peace of the county in which such civil bill is to be proceeded on. 

Under the provisions of these statutes, the tenant not being required to enter 
an appearance to the process, or give any notice of his intention to take defence 
the landlord must in every instance be prepared to prove his case, and to brinw 
forward the witnesses to the lease, set forth in the civil bill, the execution o°f 
which must be proved whether the tenant takes defence at the sessions or not 
If these witnesses reside in a remote county, the expense of procuring their 
attendance may be considerable ; and in case of defence not being taken would 
he unnecessarily incurred. And although this expense may be allowed on a 
taxation of costs, yet in most instances, from the insolvency of the tenant, it will ' 
fall upon the landlord. Ihe proceeding by ejectment in the superior courts is not 
exposed to such loss or inconvenience, the landlord being there entitled in default 

addhi P „ e nT Ce °" a f S T d Y’ ei “7 a default. There is a strong 

additional reason for the adoption of similar practice in cases of civil-bill eiect 
ments, as under these statutes no decree can be obtained until the material facts 
dt the case are verified by the affidavit of the landlord, his agent or receiver 
An analogy to the proceedings which in the more important cases of ejectments 

defend TtTi C0UrtS hav f been found safe ’ would su «g est that unless the 
elendant shall have entered an appearance in the office of the clerk of the peace 

‘ ®'' en ” umber of , da y s nfter service of the process, the plaintiff shall be 
entitled at the ensuing sessions to a decree in the nature of a judgment by default 
defcj'"? 1 '! 1 P rovls,on3 ’ whlch 8hal1 he more particularly set forth. Should the 

Misfacmrilv r e ' er ; a Pl’! ica,10 “ at tlic se5sio ” s . grounded on affidavit, 

istactonly account for his omission 111 not entering an appearance in due time 

courtT ar T a d,scr ? tlon , al p° wer 1“ such cases might be vested in the 

sessiln? P def i“ C f u bC take “ : the triai t0 take P lace at *hc next ensuimr 
>ons, on payment of all costs incurred by reason of such omission. 

bifi ol* y eraarkable that these Statutes have restricted the right of appeal in civil- 
appe^rrf A° te "f nt or defendant. In all ordinary cases (/civil hill the 
jffdino- /f u d f / W ’nducnminately, no ground appears for witli- 
ng this right from plaintiffs m ejectment-cases, under similar conditions, as 



id image digitised by the University of Southampton Library Digitisation Unit 



Courts of 
Quarter Sessions 
and. of Assistant 
Barristers. 



Appendix, 
N° l. 



s6 (Ireland.)— SEVENTEENTH REPORT o/COMMISSIONERS on 

in others It may be advisable to extend the conditions annexed to appeals of 
defendants still farther than those provided by the Act, and to require that they 
shall deposit with the clerk of the peace the amount of rent proved to have been 
due on the hearing of the civil bill, and shall also give suiScient security by 
recognizance before the Assistant Barrister, to pay the value of the land and 
not commit waste, or remove products, crops or manure, pending the appeal, and 
until execution. 

By a clause in the Statute 58 Geo. III. c. 39, the process ad testificandum 
signed bv the clerk of the peace, is made of the same efficacy for compelling the 
attendance of any witness upon the trial of a civil-bill ejectment, whether 
resident within the county or not, as any subpcena ad testificandum sued out in 
the superior courts ; no provision, however, is made for punishing the contempt 
of disobedience of this process, or for redressing the party injured ; this appears 
an unintentional omission in the Act which ought to be provided for. 

Since the passing of the Act under which the Assistant Barristers were ap- 
pointed, several other Statutes have been enacted, which have considerably in- 
creased. their business, and added to their duties. They have necessarily caused 
a greater occupation of their time, and proportionally interfered with those 
professional attentions which the Legislature contemplated as the necessary qua- 
lifications for the office ; yet there can be no doubt that some further additions 
should be made to this most important and beneficial jurisdiction, or that some 
other should be found for cases which continually arise in the aflairs ot the 
lower orders of the people, and which concern them more materially than those 
at present provided for. For adjudication of such cases no legal tribunal at pre- 
sent exists, the expenses of resorting to which are within their means, or propor- 
tionate to the value of the objects in difference. 

The cases so circumstanced which principally occur are, 

Subjects of suits in replevin : 

Alleged rights under wills, or claims for legacies, on assets of testators against 
executors, whether rightful, or in their own wrong : 

Claims for distributive shares, as next of kin, against administrators to in- 
testates : 

Executory contracts as affecting property to a limited amount. 



It will be found in referring to the valuable observations of governors of 
counties, that not only great inconvenience arises to the lower orders from want 
of legal' redress, or adjudication of their differences in such cases, but that they 
prove the most fruitful sources' of feuds and breaches of the peace of the most 
serious nature. Within a certain limitation these cases might be referred for 
adjudication to the court of the Assistant Barristers ; but it may be objected that 
the relief will not be commensurate with the existing evil, inasmuch as a very 
considerable proportion of cases will still remain above the limitation suitable to 
these jurisdictions, yet far short in value of any proportion to the expense of 
recourse to a Court of Equity. Such cases are beyond the scope of the present 
Report. But if the Legislature shall justly feel desirous to extend this remedial 
principle to them also, a summary jurisdiction respecting them may be conferred 
on the judges at assizes, where civil business, that is trials at Nisi Prius, has ol 
late years considerably declined. 

The precise bounds of limitation to either class of cases it is not necessary 
in this stage of the recommendation to ascertain ; for the lowest class, that to be 
adjudicated by the Assistant Barrister, the extent which it may be deemed 
proper to allow to his jurisdiction will furnish the standard ; for the higher, the 
common expense attendant on an equity suit of the same nature would suggest a 
limitation. 

Respecting suits in replevin, there -are two subjects to provide for ; for deli- 
verance of chattels taken in distress for rent, and the adjudication of the rign 
of taking, and the amount of arrear of rent for the levy of which it is justibea 
The subject will be felt as one of difficulty ; for the first, the mode which appear 
least objectionable has been suggested in the foregoing part of this report, 
which relates to Petty Sessions, viz., the extension of the provisions ot 1 
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statute of the 3d Geo. II, c. 9, s. 4, to -the appointment by sheriffs of a con- Courts of 
venient number of deputies for granting replevins, under the cautionary provi- Quarter Sessions 
sions already explained. For adjudication, the replevin when granted to be *’ ld ? f Assistant 

returnable to the court of the Assistant Barrister, there to be tried at the next arristerS * ^ 

General Quarter Sessions of the peace, on the trial and determination of which ' 
it shall be his duty to ascertain the amount of rent justly due, and for which he 
shall give a decree to the party who stands in the nature of an avowant, either 
for a return of the chattels taken and afterwards delivered, or for the amount of 
the rent so ascertained, with costs, at the option of the party. But in case no rent 
shall appear due the civil bill to be dismissed with costs ; and that on any such 
trial it shall be optional to the Assistant Barrister, as in other civil-bill cases, to 
call in the aid of a jury. 

For recovery of legacies, or distributive shares of next of kin, against persons 
who, as executors or administrators, either rightfully or in their own wrong, have 
possessed themselves of the assets of testators or intestates, it would be desirable 
to extend this jurisdiction within such limits as may be deemed proper. For this 
purpose it might be allowed to persons claiming under such rights to sue by civil 
bill, as in the character of creditors. On the trial of such civil bills the plaintiff 
should be required to prove the right under which he claims, and that the defend- 
ant had possessed himself of assets of the testator or intestate, as the case may be ; 
the fact of which interference and liability it should be competent to such defendant 
to disprove, in the whole or in part, or to dispute the claim of right on which he is 
sued. That legatees or next of kin so suing should be obliged to prove notice 
on all the other legatees, or next of kin, if resident within the county ; and if, for 
adjustment of such claims, it should be found necessary to have an account taken 
of debts, legacies, or assets of a testator or intestate, as the case may be, or of the 
value of such assets, the Assistant Barrister may be empowered, either to refer the 
same to the officer of the court, or to two persons to be appointed by the parties, 
as he shall judge most expedient, on whose report, to be made at the sessions 
which shall follow such order, he shall finally adjudicate and decree; and in cases 
of legacies of specific chattels shall be empowered to issue an order, in the nature 
of injunction, for delivery of them to the parties entitled. 

Questions respecting the possession of personal chattels often arise, for deciding 
which no legal authority to which parties can conveniently resort at present exists! 

Magistrates without such authority have frequently, and very beneficially, inter- 
fered in such cases, and have sometimes been inconvenienced from such irregular 
interposition. It would be desirable to extend the jurisdiction of the Petty 
Sessions to such cases. Executory contracts, as affecting property to a limited 
amount, also frequently occur, which in like manner require a legalized authority 
to enforce them. It would be advisable to give an equitable jurisdiction, with 
respect to them, to the Assistant Barrister. 

Respecting contracts between the lower orders of the people, it would be 
extremely advisable to exempt them from stamp-duties, the imposition of which, 
though scarcely in any degree productive to the Revenue, has the injurious effect 
of counteracting the beneficial spirit of the Statute of Frauds, and thereby pro- 
moting the evils, particularly that of perjury, which it was enacted to, prevent. 

As the law stands, if contracts or agreements are reduced to writing, which it was 
me great remedial object of the statute to provide for, unless stamped they cannot 
he given in evidence ; and if reduced to writing, parol evidence of their contents 
^>11 not be admitted, as not being the best evidence which the nature of the case 
affords. It appears inconsistent that the unstamped document should be no 
evidence for reception, yet shall be considered as having an existence to disqualify 
any parol testimony from being received. Such, however, is established as the 
aw - The consequence of all this is, that these petty contracts or agreements 
are now seldom reduced into writing, and therefore become the subjects of litigation, 

°tten supported by perjury, or of contention productive of violence. 

These considerations fully justify an earnest recommendation that these duties 
s all be repealed, as affecting all documents to be given in evidence of contracts 
°r agreements in the courts of Assistant Barristers, with the exception of leases 
or contracts for lands exceeding three years, and promissory notes or bills of 
exchange. 

1 A 4 - e 2 The 
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Courts of The additional duties which these recommendations will impose on Assistant 
Quarter Sessions Barristers, suggest, as a matter of necessity, to relieve them of any of those duties 
and of Assistant w kich can be dispensed with, or may be eligibly provided for otherwise. Some 

' amste r s ' / causes which at present occupy much of their time might, with much public con- 

venience, be transferred to the courts of Petty Sessions ; causes of action under 
20 s. between costs of suit and the expense attendant on going to Quarter Sessions, 
are not worth prosecuting there. It would be advisable to give jurisdiction to 
Petty Sessions in all such cases arising within their districts, two justices at least 
being present. 

In proposing this enlargement of the jurisdiction of the courts of Assistant 
Barristers, and such important additions to the subjects of it, we are fully aware 
of the serious considerations and difficulty which the adoption of them may 
suggest. 

The original business of these courts, from various causes, has considerably in- 
creased. The Legislature from time to time has imposed new and burthensome 
duties on them ; the discharge of these duties necessarily caused a greater occu- 
pation of the time of Assistant Barristers, which it is now proposed further to 
increase. That there is an absolute necessity for this extension of jurisdiction ; and 
that injurious consequences to the peace of the country have arisen from the want 
of it hitherto, the opinions of governors of counties referred to give convincing 
proof. 

The difficulty which this presents is, that the increased occupation of time may 
be found incompatible with that attention to professional duties, which, on the first 
establishment of the office, was deemed indispensable, for preserving, by habits of 
business, the competency of the persons selected to fill it. The principal, unques- 
tionably, was a wise one, and should never have been departed from. To reconcile 
the preservation of it, with sufficient time for due attention to the discharge of the 
duties, some relief to that time should somehow be provided. The transfer of 
cases under 20 s. to Petty Sessions, of debts, in the whole or in part contracted 
within their respective districts, (the defendants being therein resident,) would 
conduce in some degree to this effect 

In contemplating this subject, it is impossible not to feel that persons qualified 
for these duties, and devoting to the faithful execution of them valuable profes- 
sional time, deserve a remuneration for their services greater than the salaries 
allotted to them when money was of higher value, their duties lighter, and so 
much less time occupied in discharge of them. Within the same time the salaries 
of Judges have had three advances, whilst their duties have been diminished, and 
considerably, by a transfer of some of them to the Assistant Barristers courts, 
whose emoluments in fees, in one instance, have been reduced. ' Should the pre- 
tensions they put forward be admitted, there can be no doubt that the most proper 
addition to their emoluments would be by salaries on a scale proportioned to the 
duties of their respective counties, which may generally be estimated by their 
extent ; but if circumstances should suggest objection to this mode of remuneration, 
a small increase, and variance in the application of fees already adopted, with the 
allowance of proportionate fees on the subjects of new jurisdictions proposed, or 
the restoration, in some degree, of the stamp-duties which have been recently re- 
duced, would furnish a provision for the purpose, which would not be felt incon- 
veniently by the suitors of the court. 

RECOMMENDATIONS for the future Regulation of the Court of the 
Assistant Barrister. 



1 . That a fair and legible Table of the established Fees payable upon all pro- 
ceedings upon Civil Bills, be constantly exposed in some conspicuous part of the 
Court of Quarter Sessions, and of the office of the clerk of the peace in each 
county, and that on proof made, on summary application to the court, of any 
neglect or omission of such exposure, the clerk of the peace so neglecting be 
liable to a pecuniary penalty. 

■2. That so much of the statutes 36 and 38 Geo. HI. c. 25, as require the oaths 
thereby prescribed to be taken by the several clerks of the peace, or their deputies, 
and by the attornies practising in the Civil Bill Courts, at the commencement of 

every 
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every Session, be repealed ; and that in future it shall be sufficient to administer 
to them respectively an oath applicable to all their respective fees on civil bills 
on their entrance into office, or commencement of practice in each county ; such 
oath to be in writing, and attested by the signature of the Assistant Barrister, and 
to be deposited in the office of the clerk of the peace amongst the records of 
the court. 

3. That the jurisdiction of the Assistant Barrister’s court, in cases of actions of 
debt, on any bond, bill, or specialty, for payment of money only, and in actions 
on the case, on any promissory note, or bill of exchange, be extended to 40 
and in actions of debt for rent, on leases, articles, minutes or contracts, in 
writing, and in actions on the case in assumpsit and insimul comput asset, actions 
of trover and conversion, quantum meruit , trespass or detinue for goods or 
chattels taken or detained, and trespass on the case for personal injury or damage 
to property, to 20 /. ; and that the standard of limitation be estimated in the 
present currency. 

4. That the several process-servers appointed, or to be appointed pursuant to the 
statute 7th Geo. IV. c. 36, shall not be held accountable for the service of any 
process delivered to them, unless same shall have been so delivered at least three 
days previously to the last day limited by law for the service of such process ; and 
that incase of the illness or unavoidable absence of any such process-server, the 
entries made in his book; verified by his. affidavit, or in case of his death, verified 
as to his hand-writing by some credible person, shall be received as evidence of 
the service ol the several processes stated in such book to have been served ; and 
that the fee of 6 </., given by the statute to such process-server on each civil bill, 
be in future taxed and allowed against the defendant, in like manner as the other 
costs taxable against the party. 

5. That every process intended to be heard at any Sessions shall be entered with 
the clerk of the peace before twelve o’clock on the first day of the Sessions, and 
shall not be afterwards received, unless by the special order of the court ; and that 
in default thereof the party on whom such process shall have been served shall be 
exonerated from further attendance, or be at liberty, if so disposed, to enter the 
process for the purpose of having it dismissed with costs. 

6. That the provisions of the 7th section of the 36 Geo. ill, c. 25, under 
which the defendant is allowed to appeal to the oath of the plaintiff, be ex- 
tended equally to both parties, who shall be mutually at liberty to appeal to the 
oath of each on the subject of the alleged cause of action. 

7. That no decree or dismiss shall be presented to the Assistant Barrister for 
signature until same shall have been filled up and signed by the clerk of the 

eace; and that before the Assistant Barrister shall sign such decree or dismiss, 

e shall from his own book or notes ascertain the correctness and accuracy 
thereof. 

8. That in cases of appeals from-civil bill decrees or dismisses, it shall not be 
competent to the party appellant to make a new or different case in evidence 
from that made at the hearing appealed from ; but that the same witnesses and 
documents only shall be examined and exhibited before the Judge of Assize, as 
were at the first hearing before the Assistant Barrister. But that in cases in 
which, from ignorance, or inability to procure witnesses at the first hearing, 
justice shall not be attained, it shall be competent for the Assistant Barrister 
either to adjourn the cause, or grant a re-hearing to a party who shall apply for 
't, which application shall be by petition, setting forth the want of knowledge 
under which he had been misled, or inability to procure the necessary witnesses, 
which ou the re-hearing sought he expected to be enabled to bring forward ; 
such petition to be verified by affidavit, after which it may be competent to him 
to appeal. And that on the hearing of appeals it shall be competent to the 
Lourt in its discretion, in addition to the costs of the appeal, to award and include 
m l hose costs a reasonable allowance for the loss of time of the party ineffectually 
a ppealed against. 

9- I hat in lieu ot the several fees given by the schedules contained in the 
_ " d , pto s 36th Geo. Ill, c. 25, and 58th Geo. Ill, c. 39, the fees specified in the table 

u joined to this Report shall be established, and be deemed and taken as the 

l44 * a 3 lawful 
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lawful fees and emoluments for the discharge of the several duties therein specified • 
and that the receipt of any other fee, gratuity or emolument, or other consider! 
ation for any of the services therein specified, or for any matter connected there, 
with, by any Assistant Barrister, clerk of the peace, or attorney, shall subject such 
person to a pecuniary penalty for each offence, and shall further disqualify the 
person so offending from acting in any office under His Majesty, or practising i n 
any court. 

10. That on the hearing of civil-bill ejectments, an affidavit of the service of the 
process shall be deemed sufficient evidence of the service thereof; and that such 
affidavit, and also the affidavits to verify the contents of the civil bill, and to 
ascertain the amount of rent due, be permitted to be made before the Assistant 
Barrister elsewhere, as well as in his county, or before a commissioner for- takino 
affidavits, appointed by any of the superior courts in that or any other county ; 
such affidavits, however, to be filed in the office of the clerk of the peace of the 
county in which such civil bill is to be proceeded on. 

11. That the plaintiff in civil-bill ejectments shall be entitled to a decree in the 
nature of a judgment by default, upon production to the court, at the hearing, of 
the attested copies of the affidavit of the due service of the process, and of the 
affidavits to verify the facts stated in the civil bill, and to ascertain the rent, 
unless the defendants to such civil bill, or some or of one of them, shall 

days previously to the commencement of the Sessions have entered an appear, 
ance in the office of the clerk of the peace. And that in case such appearance 
shall not have been so entered, the defendants shall not be permitted to make 
any defence thereto, but the civil bill shall be taken as confessed ; nor shall any 
further proof than the affidavits already set forth be necessary to entitle the plain- 
tiff to a decree. But that should any defendant upon application to the court, 
grounded on affidavit, satisfactorily account for his not having entered an appear- 
ance in due time, and swear to merits, a power shall be vested in the court to 
permit such appearance to be then entered ; the trial to take place either then, 
or at the next ensuing Sessions, at the option of the plaintiff, on the terms of the 
defendant paying all costs incurred by reason of his having omitted to enter his 
appearance in due time. 

12. That in future the right of appeal shall be extended to plaintiffs in civil-bill 
ejectments, under similar conditions as in other civil bills ; and that in addition 
to the conditions annexed to appeals by defendants, they be required to deposit 
with the clerk of the peace the amount of rent, if any, ascertained by the affi- 
davit to have been due, and to give sufficient security by recognizance before the 
Assistant Barrister to pay the value of the land, and not to commit waste, or 
remove products, crops, or manure, pending the appeal, and until execution. 

13. That in case of the non-attendance of any witness who shall have been duly 
served with a process ad testificandum to give evidence on the trial of a civil-bill 
ejectment, it shall be competent to the party aggrieved by the non-attendance of 
such witness, to make application to any of the superior courts of law ; and that 
on proof by affidavit of the issuing and due service of such process, the party 
guilty of disobedience be deemed liable to an attachment, to issue against him 
out of such superior court, and to be proceeded against in the same manner, 
and be liable to the same penal consequences as if it had been a subpcena ad 
testificandum , which had issued from such superior court. 

1 4. That the court of the Assistant Barrister shall after the first day of every session 
commence its sittings, at the latest, at ten o’clock in the forenoon, and that no 
new trial or business shall be entered upon after the hour of six o’clock in the 
afternoon of any day. 

CLERK OF THE PEACE. 

The office of Clerk of the Peace in Ireland derives its origin from the same 
source as that of England; in both countries it grew out of the commission 
appointing the justices of the peace. 

By an English statute, 37 Henry VIII. c. 1, reciting that the “ Custos RotuloruW 
“ had, until then of late, the nomination and appointment of the clerk of the 

“ peace 
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neace and that divers persons had of late years, by labour, friendship and Courts of 
« means, attained and gotten for term of their lives, of the King’s Majesty, Quarter Sessions 
„ se veral grants by letters patent to them made of the said clerkship, it was ^ r r ° 8ters ssli,tant 

a enacted, that every Custos Rotulorum should in every shire, nominate, elect, v, y 

„ a ppoint and assign, all and every person or persons which should be clerks of 
“ the peace within the same shire, to hold during such time as the same Custos 

Rotulorum should occupy and exercise his office, so that the Clerk demean 
it himself in said office justly and honestly.” This Act was never adopted by the 
Irish Parliament, but the nomination and appointment to the office of clerk of 
the peace in Ireland has been generally exercised by the Custodes Rotulorum. 

A claim however to this office has been set up by the Clerks of the Crown, under 

their patents, as noticed in our Sixteenth Report, which having been resisted by 

the clerks of the peace, has given birth to a legal investigation. The litigation 

between these respective officers has been long protracted, and is still depending ; 

and we submit, that it would be desirable the right of appointment should be 

settled by legislative enactment. The tenure by which the office was formerly 

held in Ireland was during pleasure, but by a modern Statute it is altered to a 1 Geo. c. 27. 

tenure during good behaviour ; and a power is vested in the justices at sessions, 

upon complaint made of any such officer misdemeaning himself in execution of 

his office, and upon examination and due proof made thereof, to discharge him 

from his office ; and in such case the Custos Rotulorum, or other person or persons 

to whom it shall of right belong to nominate such clerk of the peace, is thereby 

empowered to appoint a sufficient person, residing within the county, to the office, 

in the place of the person so removed. And in case of refusal or neglect by the 

Custos Rotulorum, or person having the nomination, that then the justices at 

sessions shall be empowered to make such nomination, and the officer so appointed 

shall be entitled to the fees, profits, and perquisites of the office, unless the 

Custos, or other person having the right of appointment, shall within six months 

nominate another able and sufficient person to the office. And there is a proviso, 

that it shall be lawful for such clerk of the peace so discharged, within six months 

after his removal, to appeal to His Majesty’s Court of King’s Bench in Dublin 

against such discharge and appointment of said justices. A similar power to 

appoint ad interim, should be extended to cases of the death of this officer 

during sessions, or of his unavoidable absence, where no deputy had been 

previously appointed. 
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The duties of this office are various, and may be divided into three several 
classes. The first, arising out of or connected with the criminal prosecutions ; 
the appeals from orders and convictions by magistrates, and other proceedings in 
which the justices act judicially at the General Sessions of the peace for each 
county. The second, appertaining to the office of Registrar of the Civil Bill 
Court; and the third, of a miscellaneous nature, arising in proceedings in which 36 Geo. 3, c. 25. 
the justices act magisterially, with the assistance of this officer, at the General 
Sessions or at Special Sessions; or in matters in which the Clerk of the Peace 
acts exclusively of any magisterial interference or participation, and which may 
be transacted in the intervals between the sessions. His duties arising out of or Appendix, 
connected with criminal prosecutions are principally as follow ; viz. to receive N° 20, Q. 4. 
and preserve all informations, examinations and recognizances, in causes return- 
able to the sessions, for which and other purposes his office is required by a late 
Statute to be kept open at all hours in each day, from twelve o’clock in the morn- 7 & 8 Geo. IV. 
>ng until three in the afternoon (Sundays, Good-Friday, and Christmas-day 0.67,8.12. 
excepted) : to cause notices of the days and towns appointed at the Michaelmas 
Sessions of the peace for holding the several sessions in his county, to be printed 
a nd posted as directed by the statutes ; to prepare the precept for holding the 38 Geo. 3, c. 25. 
sessions, and get it signed by two magistrates and delivered to the sheriff; to 2 Geo. IV. c. 62. 
prepare indictments on all informations returned to his office, to which recogni- 
sances are annexed, against every person named in such informations, whether 
hound in recognizance to appear or not, and for each offence charged in such 
^formations , to enter all the indictments, names of prosecutors, traversers and 
ffeir bail, in the Crown-book, and make out a duplicate-book for the court ; call 
0Ver and swear the grand jury, call the prosecutors and witnesses for the Crown, 
and swear them, and send up bills of indictment to the grand jury ; to estreat the 
fecognizances of those prosecutors who do not attend, and those of accused persons 
l 44- e 4 not 
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Courts of not appearing when called, and their bail ; to attend in court, arraign the tra 
Quarter Sessions versers and prisoners, enter all proceedings of the court in the Crown-book, swear 
Barristers S,Stant P ett / j ur ' es and witnesses on trials, grant bench-warrants, if ordered, and 

v - warrants for punishment ; to bring to the several sessions all necessary records 

and Crown-papers which have been deposited in his office ; and to make up and 
return all estreats of fines and recognizances into the Exchequer, pursuant to the 
statute 57 Geo. III. c. 56. 

Appendix, With respect to the first of these duties, viz. the receipt of informations and 
N* 21, Q. 10. recognizances, &c. and the preservation of them and other public records and 
N°*T 2 Q?8to 1 documents, appears by the evidence that this duty in some counties has not 
N° 28, Q. 10, 11. been performed with the care and attention which the importance of the subject 
N° 23, Q. 9. demands ; whilst in other counties more order and regularity has been observed. 
N° 24 , ’q. 45. By an Act of the last session of Parliament, already alluded to, the office of the 
N® 25, Q. 12 to 14. clerk of the peace is required to be kept open from the hour of twelve till three 
7, 8 Geo.IV. c. 67. o’clock every day, Sundays, Good-Friday and Christmas-day excepted. As the 
Legislature appears to have presumed that a regular office was kept in every 
county for this purpose, but which is not the case, it will be necessary at the 
close of this branch of our Report to suggest a recommendation to carry into 
full effect the provisions of the Statute in this respect. 

In the printed notices which we have alluded to, a day previous to each of the 
sessions for the magistrates to return informations is usually mentioned, and it is 
obviously for the advantage of the public that they shall attend to this notification, 
by transmitting all such informations and recognizances as they have then in 
their possession, to the clerk of the peace, on or before the day specified in the 
Appendix, - notice. But it frequently happens that this requisition is not attended to ; some 
N°^4, Q. 10, 1 V 2- magistrates not only neglecting to return the informations before the commence- 
N* 27' Q 10 11 men ^ the sessions, but even retaining them till after the court has sat, and some- 
N° 28, Q. 17 to 19. times omitting altogether to return them during the sessions. Great inconvenience 
to the clerk of the peace, and confusion in preparing the bills of indictment, has 
frequently resulted from these omissions of the magistrates, which suggests the 
necessity of a regulation similar to that contained in our Sixteenth Report on the 
same subject, and which will be found among the recommendations annexed to 
this Report. This subject has been already noticed in the part of this Report 
which treats of the Crown-court at the Quarter Sessions. 

N* 22, Q. 18. On the subject of preparing indictments, a difference of practice has prevailed. 
N» 24, Q. 30 to 37. Jn some counties bills of indictment are never drawn, nor prosecutors called on 
N° 25, q, 25 to 27. thej 1, recognizances, unless the parties accused have either entered into bail for 
N° 28, Q. 26 to 34. their appearance, or are in actual custody. Cases of this description, in which 
the accused persons thus stand out, are termed in the office of the clerk of the 
peace, “ Extras,” and it is stated, that the extras are sometimes as numerous as 
the cases in which the accused party is amenable, the prosecutor called, and the 
bills of indictment sent up to the grand jury. In other counties, although the 
prosecutor in such cases is called on the second day of the sessions, yet no indict- 
ment is prepared unless he comes forward and demands a bench warrant ; but 
there is a general understanding that a prosecutor is excused from attendance 
when the accused is not in actual custody, or bound in a recognizance to appear, 
N° 23, Q. i6. This practice of omitting to prepare an indictment, or call the prosecutor where 

NM " 6 Q ( ^r ^ 5 the accused is not amenable, appears to have formerly prevailed in one county, in 

N» 30^ Q. 19 t’o^aa. w **' c ^ ^ ias latterly been discontinued, all prosecutors in that county being now 

N* 32, Q. 12, 13. called indiscriminately ; and we find in several other counties that no such distinc- 
tion is known, and that bills of indictment are prepared and prosecutors called 
on their recognizances, uniformly, whether the accused party is or is not amenable. 
The latter practice prevails in the county of Dublin, and in our opinion ought to 
be adopted generally throughout Ireland. 

N* 20, Q. 22. In some counties clerks of the peace have been in the habit of furnishing to 
N® 2 3 ’ Q 3 o accused parties copies of informations, in all cases of misdemeanors, if so 

N* 27! Q. 35! required (which, however, is not of frequent occurrence), whilst others have not 

N° 30,’ Q. 17. assumed such a discretion, but have submitted the application to the Bench, and 

acted under its direction. In prosecutions for common assaults, which have been 
of late years treated as in some degree partaking of the nature of private actions, 
this indulgence may perhaps be properly extended by the officer, without the 

intervention 
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intervention of the court, but in prosecutions for misdemeanors of a more serious 
character a communication to the accused persons of the contents of the informa- 
tions, except under the sanction of the court, may be attended with mischievous 
consequences. We would therefore, on the whole, recommend that the course 
pursued by those officers who have not assumed such a discretion should in 
future be observed in every case ; no inconvenience can result from consulting 
the Bench, and acting under its opinion ; whereas an opposite course may in 
some instances operate injuriously to the administration of criminal justice at 
the sessions. 

Upon a revision of the several duties of the clerks of the peace above detailed, 
connected with or arising out of the criminal business at the General Sessions of 
the peace, and on a careful comparison of those duties with those of the clerks 
of the Crown for the several counties in Ireland, as explained in our Sixteenth 
Report, their striking similarity will be immediately perceived ; and the compa- 
rison will naturally suggest that an union of the two offices may be very 
desirable. This union already exists in two counties, where it has been found 
to work well. Should such an arrangement be deemed expedient for adoption, a 
strict residence within his county should be required in the officer, to enable him 
effectually to discharge the double duty, and a sufficient remuneration might be 
provided from the income of the united offices to recompense an officer of 
respectability for the exclusive devotion cf his time to these duties. An uniformity 
of practice in performing the duties of either office would be the necessary con- 
sequence of this arrangement, the officer would acquire a better knowledge of 
business from his intercourse with the Judges of Assize, and the administration of 
justice at the sessions would probably be much improved. 

In addition to the duties connected with criminal business, the clerk of the 
peace has several services to perform at the sessions, on the appeals from orders 
of and convictions by magistrates ; the duties of the court relating to which have 
been already treated of in a former part of this Report. The duties of the clerk 
of the peace in such cases are, to enter all convictions, with their corresponding 
recognizances, for trial ; to call over appellants and respondents ; swear all wit- 
nesses to be examined ; take down the decisions of the Bench thereon ; grant 
copies of such orders, warrants thereon, or certificates, as are required. And 
in cases of appeals from convictions under the Excise-laws, or Stamp-acts, he 
is to furnish the collector of Excise, or Stamp-distributor of the district, with a 
true copy of each conviction. The duties of the officer in this branch of business 
will necessarily be much increased in consequence of the Statute of the last 
Session of Parliament for consolidating the Excise-laws, by which prosecutions for 
all penalties under those laws are referred in the first instance to the decision of 
magistrates, with appeal to the General Sessions. 

The clerk of the peace being appointed by the Statute for the recovery of small 
debts before the. Assistant Barrister, as registrar of the Civil Bill Court, numer- 
ous duties devolve on him connected with the business of that court, the parti- 
culars of which, including the formal proceedings on appeals from civil bills 
and in ejectment-suits, are as follow ; to enter in the civil-bill book the names 
of the parties, additions, residence, division, and cause of action ; sum demanded, 
and attorney’s name ; to number each process ; to make out a separate book 
for each division, and a duplicate for the Assistant Barrister ; to take down ap- 
pearance of defendant’s attorney, witnesses names, and decree, or dismiss pro- 
nounced ; rule or compare the book with the barrister. In case of appeals from 
civil-bill decrees, to enter same in the book ; take recognizances, administer the 
oath to the attorney of the party appealing : to examine bail as to solvency ; 
obtain Barrister's signature to the affidavit and recognizance, and grant certificate 
°f appeal lodged ; to compare decree or dismiss with book; examine costs, enter 
same, whether against body or goods, sign same, and obtain Barrister’s signature 
thereto ; to bring civil-bill books of each division to the respective towns where 
sessions are held, for searches, ike. and granting renewals ; to enter all processes in 
l-yectment, with full description of lands, &c., and make a duplicate-book for 
Assistant Barrister ; to enter witnesses proofs, affidavit of rent, costs, &c., and 
take down the decrees and dismisses pronounced, compare them with the original 
Process and book, fill up costs, and enter, whether against goods or body ; to post 
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up full abstracts of all decrees and dismisses pronounced, and register same i 
ejectment registry-book. 



Appendix, 
N° 22, Q. 13. 

N° 21, Q. 4. 
N° 22, Q. 7, 8. 
N° 23 , Q 5 - 
N* 26, Q. 4. 



No. 20, Q. 6. 

55 Geo. 3 . c, 19. 
59 Geo. 3, c. 106. 



For the performance of the several duties connected with civil bills the clerk 
- ' of the peace is permitted to appoint a deputy by the express words of the 

Geo. 3, c. 25. Civil Bill Act ; and the person so appointed generally attends in the civil 
court, whilst his principal is engaged in preparing the indictments, and attending 
to the criminal business. The mode by which the deputy is remunerated varies 
in the different counties. In some he receives a specific yearly salary ; whilst 
in some, a part, and in others, the whole of the fees payable to his principal on 
civil bills, constitute his remuneration. The power of appointing a deputy f 0r 
the assistance of the clerk of the peace in the general business of his office 
appears to have existed long previously to this Act; it is recognized by the English 
Act 37th Hen. VIII, c. 1, and is confirmed by express words in the deed of ap- 
pointment from the Ciistos Rolulorum. 

In the county of Dublin the office of Registrar of the Civil Bill Court is in 
the appointment of the chairman. The duties, therefore, connected with that 
court, which we have detailed as belonging to the office of clerk of the peace m 
all the other counties, are in the county of Dublin performed by a person of the 
chairman’s nomination, termed his registrar, with the exception of the duties 
connected with civil-bill ejectments, which, in consequence, we presume, of an 
oversight, the Legislature have imposed on the clerk of the peace of that county, 
in common with those of the other counties. No reason appears for thus dividing 
the official duties on the different descriptions of civil-bill process in the county 
of Dublin ; both should be discharged by the chairman’s registrar. 

Of the several duties of the clerk of the peace not already adverted to, and 
which we have designated as miscellaneous, the following are amongst the most 
prominent, viz. : to enter all orders of magistrates to entitle publicans to certifi- 
cates, and to grant certificates thereon pursuant to the Statutes, with a view of 
enabling them to obtain licenses at the Excise Office ; to attend at Special Sessions 
under Road Acts ; to enter approval or disapproval on all applications as ordered, 
and discharge or respite queries as the Bench shall direct ; to register all freeholds, 
and grant certificates thereof ; attend the election of knights of the shire, and 
by themselves and several deputies perform the various services connected 
therewith ; to administer qualification-oaths, and grant certificates thereof ; likewise 
to register trees, arms, blacksmiths forges, bakeries, societies or clubs, qualifi- 
cation-oaths, &c., and grant the proper certificates on each ; to cause to be printed 
the rates for trespass, as settled by the magistrates at sessions, and have the same 
distributed among the magistrates, and posted in public places ; to attend com- 
2 Geo. IV. c. 59. missioner of insolvents, and discharge the duties on insolvents petitions, if com- 
missioner’s clerk do not attend ; besides various other duties under different Acts 
of Parliament. 

Appendix, To the subject of orders by the magistrates at sessions for entitling publicans 
S23’ Q. so to 60 t0 .°. btain the certificate of the clerk of the peace for the issue of licenses to sell 
N* 24! Q. 64 to 75. s P* r * ts . b y tbe collectors of Excise, we have felt it our duty to bestow particular 
N* 26, Q. 49 to ,53. attention, as the public peace is so much connected with the due and faithful 
N®27, Q. 461051. discharge, both by the court and its officer, of this important duty. By Statute 
32, Q. 21 to 28. 5 5th Geo. III. c. 19, it is enacted, that the power of making orders for the issuing 
of licenses for the sale of spirituous liquors by retail in Ireland, should be vested 
in the magistrates of the several counties ; and that the justices assembled at any 
sessions ot the peace thereof, w ithin their respective counties, should fix upon 
persons proper to be intrusted with the sale of spirits, &c. It is further enacted, 
that no license shall be so ordered or issued unless the person applying for such 
shall have delivered a note in writing to the acting clerk of the peace, of his 
Christian and surname, and place of abode, and the names and places of abode of 
such persons as he proposes as his sureties ; and the Act further directs, that the 
justices shall, previous to ordering any license to be issued to any person, inquire 
in open court, and upon oath, if they see occasion, into the character of the person 
applying for such order, and whether the sureties proposed by such person be good 
and sufficient for the sums they are to be bound in ; and their approbation shall be 
entered in open court in the Crown-book of the clerk of the peace, and be signed 
by at least two justices ; and the clerk of the peace is thereupon required to gi ve 
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to the person entitled thereto a certificate, in the form set out in the Act, on re- 
ceiving a fee of 2 s. 6 d. before he shall sign such certificate. And it is further 
enacted, that in certain cases therein particularly mentioned, the person so apply- 
ing shall, in addition to the other requisites prescribed by the Act, produce to the 
court a certificate of two magistrates, stating that such person is in their opinion 
fit and proper to be intrusted with the sale of spirituous liquors, &c., or in default 
thereof that no order shall be then made by the justices for a license to the person 
so applying. And by this Act an appeal is given, in case of refusal by the 
justices at sessions, to the next sessions to be holden for the same county. And 
the Act imposes penalties on any clerk of the peace who shall enter any order in 
the Crown-book contrary to its provisions. 

The statute 59th Geo. III. c. 106, for the further prevention of improper 
persons obtaining licenses for the sale of spirituous liquors, imposes an additional 
guard, by requiring that any person intending to apply for an order for such 
license at any sessions of the peace shall give a notice in writing to the church- 
wardens of the parish, wherein the house for which such person shall intend to 
be licensed shall be situate, and also of the place of abode of such person, and 
the names and places of abode of the persons whom he proposes as his sureties ; 
and that every such notice shall be filed and kept by the churchwardens to whom 
the same shall be given. Some instances have appeared in evidence in which 
the certificate of the clerk of the peace has been given without the previous order 
which the Act requires having been pronounced by the justices at sessions ; and 
a careless and slovenly practice has obtained with respect to the previous certifi- 
cate of two magistrates, required by the Act to qualify the person applying for 
the order of sessions. This requisite has scarcely ever been regularly complied 
with, and yet the order is pronounced and acted upon notwithstanding ; so that 
although no corrupt practice can be imputed to the officer, yet in some instances 
a greater degree of attention on their part, in seeing that the magistrates had all 
the proper documents before them, to ensure the propriety and correctness of their 
orders fox such certificate, might reasonably have been expected. In one county N° q8, Q. 107 to 
the clerk of the peace has admitted that he entered orders, and tendered them to 131, 136 to 138. 
the magistrates for signature, knowing at the same time that all the requisites of 
the Statute had not been complied with ; and justified himself by stating that he left 
it to the justices to decide, and considered himself bound to act under their orders. 

In another county, in which great numbers of publicans have been openly vending 

spirits by retail, 26 certificates only had been obtained from the clerk of the peace. N° 24, Q.70 to 75. 

This remarkable circumstance is stated to have arisen from the conduct of the 

Excise-officers, who received from the publicans the price of their respective 

licenses, but suspended the actual granting of them, as no certificate of the clerk 

of the peace had been obtained and produced to them ; the consequence of which 

was, that with the sanction of the officers of Excise, every publican in that county 

retailed spirits without any actual license throughout the whole of the year 1 826, 

with the exception of 26 persons, to the injury of the clerk of the peace, in the 

deprivation of his fees, and in frustration of the wholesome control over publicans N° 29, Q. 26. 

vested by the statute in the magistrates. A similar irregularity, though not to so 3 2 » Q- 25. 

great an extent, has taken place in other counties, and is imputable to the same 

cause. 

Of the several other miscellaneous duties of the clerk of the peace above enu- 
merated, when viewed in detail, some will appear very laborious, occupying much 
time, and involving considerable expenditure. For example, the duties connected N° 20, Q. 10. 
with the registering of freeholders, and attending contested elections. These last- 
mentioned duties will be found detailed in the evidence ; they must be performed 
with great care and precision ; and the execution of them is attended with much 
anxiety, as heavy penalties are annexed to any omission or inaccuracy in the 
Performance of them, 

Previously to the enactment of the 49th Geo. III. c. lot, the fees of clerks of 
the peace for services performed in criminal proceedings had no other sanction 
than that of ancient usage. By that statute, after reciting that great inconvenience 
resulted from the uncertainty and difference in the several counties of Ireland, as 
to the rates of fees payable on criminal prosecutions before the chairman and 
other justices at sessions, it was enacted, that no other or higher fees than those 
e nun\erated in the schedule therein set forth should thenceforth be payable 
f 2 thereon. 
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Courts of thereon. We have no grounds for thinking that since the enactment of the 
Quarter Sessions statute these officers have deviated from the charges prescribed by the schedule 
and of Assistant p.. , or j me 

Barristers. of that Statute. 

v v y By a clause in the Statute 49th Geo. III. c. 101, certain fees thereby given to 

the clerks of the peace, were, in the case of persons tried at the sessions and 
acquitted, directed to be presented for them by the grand juries of the several 
counties, instead of being payable as formerly, by the persons so tried and 
acquitted ; and by the 1st and 2d Geo. IV. c. 77, the same fees are made equally 
the subject of grand-jury presentments, in case of convictions of persons so tried. 
Under these several enactments the clerks of the peace became entitled to pay- 
ment by grand-jury presentments of the fee of 1 /. 6s. 8 d. for every person whether 
acquitted or convicted, and to that of 5 s. when the trial was postponed ; and the 
compensation by presentment was construed to extend no farther. The remaining 
fees allowed to be taken by the schedule of the 49 Geo. III. c. lot, not being 
considered as the subject of compensation by grand-jury presentment, the clerks 
Appendix, of the peace conceived themselves entitled to claim them as against accused per- 
Q 6*1 l6 Sons ’ an< ^ accor dingly continued to receive them; but the occasions on which 
N° 25,’ Q. 38. these fees occurred were rare, and the emoluments accruing from them in general 
N« 26, Q. 38 to 40. inconsiderable. 



The Statute 4 Geo. IV. cap. 43, by which all fees payable by grand-jury pre- 
sentments are commuted for salary, has merged these presentments ; and the clerks 
of the peace are entitled to salaries in lieu of them, according to a classification in 
a schedule annexed to this Statute : but as the salary is in lieu of the presentments 
merely, and as those presentments are restricted in the manner above explained, 
these extra fees are, in general practice, still received from accused persons by the 
officers, as they were previous to this latter Statute. 



The case of the clerk of the peace of the county of Dublin, with regard to fees 
payable by accused persons, differs from all others ; this officer being excepted 
n °32, Q. 31. out of the Salary Act, but included in the 1 and 2 Geo. IV. c. 77. From the 
evidence of the present deputy it appears that the average annual emolument of 
the office receivable from grand jury presentments, may be estimated at about 
320/.; no sufficient reason appears for excepting this county from the operation 
of the Salary Act ; the mode of remuneration should be the same as in the others. 
Whether in estimating the salary to be allowed to this officer, the deprivation of 
such of the fees payable by accused persons under statute 49 Geo. III. c. 101, as 
are not comprehended in his presentments, should be taken into consideration, 
and the salary to be allowed augumented in some small amount in compensation for 
that deprivation, is worthy of consideration. These fees, as has been already re- 
marked, are in our opinion expressly abolished by the letter of the Statute 1 and 
2 Geo. IV. c. 77 ; but they were legalised by the Statute 49 Geo. ill. c. 101. The 
same principle that the Legislature shall deem it right to adopt on the subject of 
fees of this discription, in the cases of clerks of the Crown, should, on that of 
equal justice, be extended to clerks of the peace, whether of the county of Dublin 
or the other counties. 



The fees of the clerk of the peace on ordinary civil bills are prescribed by the 
statute 36 Geo. III. c. 25, and are as follows, viz. 



For entering cause - - - - - - -£.003 

For signing decree or dismiss 003 

For signing every renewal 004 

For recognizance of bail and certficate of appeal lodged - 006 

For entering a verdict - - - - - - 006 



Those arising on civil-bill ejectments contained in the schedule of the Statute 



58 Geo. ill. c. 39 are as follows, viz. 

For entering the cause £. o 0 6 I 

For signing, entering and recording, every decree or 

dismiss ---------oil 

For signing and entering every renewal - - - 004 

For entering verdict of a jury - - - _ _ 006 

For recognizance of bail and certificate of appeal lodged 006 
For search and inspection in ejectment registry-book - 018 

To 
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To a strict adherence to the list of fees contained in the schedule of the 
36 Geo. 111 . c. 25, this officer is bound by the oath prescribed by that statute, 
and further by the 38 Geo. III. c. 25, in which a form of the oath is set forth. 
This oath is administered to him or his deputy by the Assistant Barrister, at each 
and every sessions of the peace at which causes by civil bill are heard and 
determined. The Civil Bill Ejectment Acts have net prescribed any oath to be 
taken by the clerk of the peace, in reference to the fees allowed by the Statute ; 
he is however restrained as to all fees for performance of the duties of his office 
of clerk of the peace by the oath prescribed by Statute 1 Geo. IV. c. 27. An 
oath sufficiently comprehensive to embrace the subject of the receipt of fees in 
every department of the office might be framed, and administered to every clerk 
of the peace on his admission into office, and thus supersede the necessity for 
repetition of oaths at every session ; which has been considered, and not unjustly, 
as degrading to an officer in whom the law has reposed so much of confidence. 
This subject has been already treated of in a former branch of this Report, and 
a suitable recommendation has been there provided. 

In some counties the fee of the clerk of the peace on a decree or dismiss, in 
like manner as that of the Barrister, is only received on such decree or dismiss 
being actually taken out, leaving it optional with the party to take it out or not ; 
in others this fee is taken on every decree or dismiss pronounced, whether sought 
to be carried into execution or not ; whilst in others, these officers consider them- 
selves, under the statute, as entitled to fees only in case of decrees or dismisses 
actually taken out, but require the practitioner to take them out in every case in 
which they have been pronounced. These latter practices are not consonant to 
the terms of the Statute, which only allows the fee on the signing of the judgment, 
not rendering it imperative on the parties to make up their decrees. The fee 
given by the Statute is for signing the decree or dismiss, and should only be taken 
on the actual performance of that service at the requisition of the party. 

The inadequacy of the fees to the clerk of the peace on proceedings on civil- 
bill ejectments has been complained of, and apparently with reason In the 
ordinary proceedings in civil bills the number of cases in a great degree compen- 
sate tor the scantiness of the fees on each ; but ejectment-cases less frequently 
occur ; are attended with additional services and trouble not required in the pro- 
ceedings on other civil bills ; and appear therefore to deserve a greater remunera- 
tion than is at present provided for them. Should our recommendation with 
regard to the mode of proceeding in civil-bill ejectment cases be adopted, with 
respect to the necessity of entering appearances with the clerk of the peace, and 
filing affidavits with him, it will become necessary to fix appropriate fees for such 
additional services. 



The average annual emoluments of the office of clerk of the peace arisino 
tram tees, exclusive of salary and fees on civil bills, appears by the evidence tc 
™y exceedingly m the different counties. The amount varies extremely even ir 
ne same county in different years, which must appear obviously to be the case 
warn the uncertain nature of the several duties is considered. For instance 
re£ , for th 1 representation of a county will induce an extensive 

in th i lreeh “ ld<!rs ’ "ffi'ch may prove on such an occasion productive, whilst 
this n , Gn nfc such expectation scarcely any emolument will be derived from 
l? ' ■ T ‘ e f °. F thls ser ' rloe are takcn at different rates in different 
the „ f j m some there is a bulk charge of a shilling for each registry, including 
“'Mcate, and whether the affidavit is or is not prepared by the clerk of the 
m othe. m °i ’ * aken for the re ff istr y. and 3 d. for the certificate; whilst 

and , , f a C “ rge ° f 6d \'l mad , e for tie registry, 3 d. for signing the certificate, 
of th. 1. P ra P? rm g and furnishing the affidavit, if this latter service be required 

t the el ert f th peace ^ fees of 6d id anJ i ^ ^ t]M and pr0 . 

affidavi/of p, f °f tllas e res Pe ctlve services. The sum of 1 *. for preparing the 
to the nl, i t 'r freeholder, allowed by the Statute, is not a fee payable exclusively 
entitles lhe peace i an y attorney, or other person performing that duty, is 

vice w V re ™rat.on; the officer, it is true, frequently performs this ser- 
to the fees Vf fre, l ue " ll y discharged by others, in which case he is only entitled 
le ,ees of 6 d. and 3 d. already mentioned. 

F 3 Under 
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Appendix, 
N“ 24, Q. 81. 
N* 25, Q. 8, 9. 
N° 26, Q. 54. 



N“ 21, Q. 68 to 73. 
N® 24, Q. 101. 
N® 25, Q. 79, 80. 
N® 30, Q. 29. 



N® 20, Q. 29. 
N® 30, Q. 31, 32. 



N® 22, Q. 20. 
N® 24, Q. 76. 
N® 25, Q. 55. 
N® 27, Q. 55. 
N° 29, Q. 31. 
N® 26, Q. 47. 
N® 20, Q. 30. 33. 



N® 20, Q. u. 17, 
18. 

N” 21, Q. 84. 
N" 22, Q. 51.68. 
N® 24, Q. 76. 



35 Geo. 3, c. 47, 
s. 7. 
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Under the several provisions of the Statutes for regulating the issuing of p u ^ 
licans licenses, already alluded to in a former part of this Report, it has been 
mentioned that the clerk of the peace is entitled to a fee of 2 s. 6 d. on signing 
the certificate of the order of sessions, under which the applicant is entitled to 
a license on application at the Excise Office for that purpose. No fee is allowed 
for furnishing or preparing the several other documents which we have there 
particularly described, as required by these Statutes. Some clerks of the peace 
however have been in the habit of furnishing and preparing printed forms of these 
documents, and charging fees thereon, although no fee is allowed for any 0 f 
them with the exception of the certificate of the clerk of the peace ; and this 
accounts for the great variance between the aggregates of fees on this service, 
which appears in the evidence as received in the different counties. In some 
counties a bulk fee of 55., in others of -2 s. 6 d., is charged for furnishing and 
filling these documents, and in others a fee of 3 d. on each. This practice of 
furnishing documents, and charging for them at the discretion of the officer, 
ought not to be encouraged. It must be conceded that the Public may be con- % 
siderably convenienced by it ; and when such is the case, it would be desirable ' 
that it should be allowed, but in such case a reasonable rate of charge should be 
fixed and legalized. The clerk of the peace should, in addition to his present 
fee of 2 s. 6 d. on signing the certificate, be allowed a fee of 2 s. 6 d. for fur- 
nishing and preparing the several necessary documents, he being responsible to 
the court for their correctness and accuracy. One of those officers appears 
formerly to have received 10 s. 2\d. on the entire service, although the law 
allows only 2 s. 6 d . ; this over-charge has however latterly been discontinued, 
and he now contents himself with the statutable fee of 2 s. 6 d., together with 
2 s. 6 d. for furnishing the printed documents. 

Taxation of costs is claimed as a service belonging the office of clerk of the 
peace ; it is, however, one rarely performed, and only occurring between attorney 
and client, for business done in the Crown-court at sessions. No legitimate 
authority appears vested in the officer for the exercise of this jurisdiction ; it 
derives its sanction from the mere consent of parties, and may be considered as 
wholly in the nature of arbitration. On application to the superior courts for 
orders to tax miscellaneous costs between attorney and client, the bills are referred 
to and taxed by the respective officers of such courts, although some portion 
of the costs charged may be for criminal business done at the Quarter Sessions: 
and should those costs have been previously taxed by the clerk of the peace of 
the county in which such business was transacted, no attention would be paid by 
the officer to such previous taxation. It has nearly ceased in practice, and in our 
opinion should be altogether discontinued. 

Having thus laid before Your Majesty, a statement of the principal duties of 
the clerk of the peace, and of the salary, fees and emoluments which have been 
allocated by the Legislature, to the performance of a considerable portion of 
them, it is but justice to call attention to the number of services which the 
Legislature has from time to time imposed on this officer without any fee or 
remuneration whatever for their performance. Several of them appear to require 
care, and to be attended with expense and trouble, if properly discharged. 
A full enumeration of the duties here alluded to, will be found in the evidence. 

As to the several miscellaneous duties of the clerk of the peace, not parti- 
cularly made the subject of observation in this Report, but which occasionally 
occur in practice, it may be stated generally, that as to all of them, to the p er " 
formance of which fees have been annexed by the Legislature, those fees app ear 
to be adequate. 

We shall now state the recommendations which we humbly suggest as prop er 
for the future regulation of the office of clerk of the peace : 

1. That in case of the death of any clerk of the peace during sessions, an ° 
no appointment of a successor being thereupon made, the Bench of magistra^ 
be empowered to appoint a fit and proper person to act as clerk of the peace ^ 
interim, and to allocate a due proportion of the fees or salary in remuneraW ^ 
the person so atting ; and that in case of the unavoidable absence of the cleJ® 
the peace from any sessions (no deputy being by him appointed), a similar p° 
be vested in such magistrates. 
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2 . That an office shall be permanently kept in the Assizes Town of every county 
in Ireland ; and that daily attendance be given in such office by the clerk of the 
peace, or by some competent person properly authorized by him, for the purpose 
of receiving informations, and discharging the other business of the office, between 
the hours of ten o’clock in the forenoon and four o’clock in the afternoon on every 
day, except Christmas-Day, Good-Friday and Sundays ; and that in case such 
clerk of the peace shall omit or neglect to keep such office, or to give or cause 
to be given such daily attendance between the hours prescribed, he shall, on 
proof thereof made, on summary application to the Bench of magistrates at 
sessions, be liable to a pecuniary penalty. 

3. That no clerk of the peace shall in any case suffer any original information 
to be given or taken out of his custody ; nor shall he permit any information to be 
inspected or copied by any accused person or his agent ; nor shall he furnish any 
person other than the prosecutor, or his known agent, with a copy of any such 
information, except under the express direction of the Court. 

4. That the duty at present performed by the clerk of the peace in the county 
of Dublin, with respect to civil-bill ejectments, be transferred to the chairman’s 
registrar of that county, to whom shall be intrusted the official business of eject- 
ments, in like manner as other civil bills. 

5. That the clerk of the peace shall in all cases of applications for certificates 
to entitle persons to obtain spirit-licenses, be responsible to the court for the 
correctness and accuracy of the several documents upon which the application is 
grounded ; and that, as compensation for preparing and furnishing those docu- 
ments, he be entitled to demand and accept from the applicant a fee of 2 s. 6 d. 
in addition to the fee which he is at present entitled to demand for giving the' 
certificate. 




We subjoin a List of the Fees ivhich we recommend to be established as the 
lawful bees to be taken by Assistant Barristers, Clerks of the Peace and 
Attornies, on Proceedings by Civil Bill, and on Appeals from Orders or Con- 
victions before Petty Sessions, or Magistrates. 

To the Assistant Barrister : £ s d. 

On the entry of every civil-bill ejectment 

On entry of every civil bill, other than ejectment - - _ • _ _ oxo 

(no further fee to be demanded on signing decree.) 

For every affidavit sworn before him, respecting any civil bill - - . 0 o fi 

ror every recognizance and bail taken on an appeal r n 

ror signing a decree or dismiss in ejectment o*d 

(no charge to be made on the second copy thereof.) 6 

For signing a renewal of any decree or dismiss - 006 

n the entry of every appeal from any order or conviction by petty sessions 
or magistrates _ r _ 

<Jn kxing every bill of costs in ejectment-cases 026 

To the Clerk of the Peace : 

On entering every civil-bill ejectment-cause - nod 

^entering every cause other than ejectment -006 

For entenn S’ an ^ rec ° r ding every decree or dismiss in ejectment - 026 

P*/ signing every other decree or dismiss - - . _ . „ „ « 

For«fT nS an L d ente '. in g ever y renewal of any decree or dismiss - - o o fi 

^entering the verdict of a jury in ejectment ° ° r 

recognizance of bail, and certificate of appeal lodged - - - . o n fi 

ejectments’ and - if (re< * uired > attestin g copy of every affidavit in 

0 0 6 

On “ Siting certificate thereof, if required - - 

*.4 e S|S ppeal - from . any °: der ° r comicti ° n befme 

(no further fee on warrant, or certificate of adjudication") ' " 026 

(continued) 



image digitised by the University of Southampton Library Digitisation Unit 






40 



(Ireland.)— SEVENTEENTH REPORT of COMMISSIONERS 0n 




To Attomies : 

To plaintiff’s attorney, in ejectment-cases, in lieu of all other charges, for 
taking instructions, drawing process, drawing affidavit to verify, entering 
cause, preparing for and attending the hearing and drawing up the decree 

To plaintiff’s attorney, for attending, drawing and obtaining magistrates 
certificate, where the proceeding is for recovery of lands, or premises 
abandoned - - - _ 

To same, for preparing affidavit of service, and copy to be attested - 

To defendant’s attorney, in lieu of all other charges, for taking instructions, 
entering appearance, preparing for and attending the hearing, and drawing 
up the dismiss, if the same shall be necessary - - ~ ' . 

To plaintiff’s attorney, for drawing or filling any process, other than eject- 
ment, if required so to do, where the amount sought to be recovered shall 
not exceed 20 /. - - - * “ “ “ 

Where the amount sought to be recovered shall exceed 20 1 . - - - 

To plaintiff’s attorney, for entering any cause (other than ejectment) with 
the clerk of the peace, where amount sought to be recovered shall not 

* To the same, where the amount sought to be recovered shall exceed 20 /. 

To plaintiff’s or defendant’s attorney, for attending the hearing of any cause, 

other than ejectment, where the amount sought to be recovered shall not 
exceed 20 1 . - - ~ ~ ' 

* Where the amount sought shall exceed 20 1 . - - - 

To plaintiff’s or defendant’s attorney, for drawing up a decree or dismiss in 

any cause other than ejectment, where the amount sought to be recovered 
shall not exceed 10 1 . - - - - - ~ ~ 

* Where the amount sought to be recovered shall exceed 20 /. - 

.To attorney, for drawing or filling every renewal 111 any case, and for 
drawing or filling up affidavit to obtain such renewal - - - - 

For entering every appeal from any order or conviction before petty sessions 
or magistrates, taking instructions, preparing for and attending the hearing, 
and drawing warrant or certificate of adjudication, to be signed by the 

clerk of the peace * ' ” " ' 

Should it be deemed advisable to substitute one consolidated tee 
for performance of the several services ordinarily required in civil- 
bill proceedings, other than ejectments, the following may be suf- 
ficient. 

To the plaintiff’s attorney, in lieu of all other charges, for drawing or filling 
any process, taking instructions, entering cause, preparing for and at- 
tending the hearing, and drawing up the decree, where the amount sought 
to be recovered shall not exceed 20/. - - - ~ 

* Where the amount sought to be recovered shall exceed 20 1 . 

* N. B. — The costs against the party to be allowed only according 
to the sum recovered. 



WITH respect to the jurisdiction which we have suggested as proper to be 
given to Assistant Barristers over subjects not hitherto cognizable in their courts, 
we have not felt it necessary to propose specific recommendations, doubtful as it 
may be, whether they shall be adopted. Should it however be considered 
desirable to legislate upon those suggestions, we conceive what we have stated 
will be found sufficiently precise. 



All which we submit to Your Majesty’s most gracious consideration. 

DAN l W. WEBBER, (l. s.) 

BERTRAM MITFORD, (l. s.) 

W« WYNNE, (l. s.) 

PETER LOW. (l s.) 

T. DRISCOLL, (l.s) 

(A true Copy.) 

Godfrey Fethersloii, H. 

Secretary to the Commissioners. 
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LIST OF APPENDIX. 



] —Queries relative to the Administration of Justice at Quarter Sessions, and the Court 
of the Assistant Bartister, addressed to Governors of Counties, with their Answers 

thereto * ' * * 

2t General Return of William Edward Major, esq. Assistant Barrister of the County of 

Donegal - - Z ~ 

O —Examination of said William Edward Major 

-Examination of Arthur C. Macartney, esq. K. C. 

-Examination of James T. Hall, esq. Assistant Barrister of the county of Galway 
-Examination of Robert Johnston, esq. Assistant Barrister of the county of Sligo - 
-Examination of John Schoales, esq. Assistant Barrister of the county of Kildare 
-General Return of William P. Cruise, esq. Assistant Barrister of the King’s County - 

-Examination of said William P. Cruise 

-Examination of George French, esq. Assistant Barrister of the county of Roscommon 
-Examination of Francis Hamilton, esq. Assistant Barrister of the county of Louth - 
-Examination of William H. Ellis, esq. Assistant Barrister of the county of Mayo 
-Examination of Sedboro Mayne, esq. Assistant Barrister of the county of Cavan 
-Examination of Daniel Webb Webber, esq. K- C. 

-Examination of Edward William Scott, esq. Assistant Barrister of county of Fermanagh 
-Examination of John Macan, esq. Assistant Barrister of West Riding of the county of 

-Examination of Samuel Meade Hobson, esq. Assistant Barrister of the county of 

Wicklow - - - ’ • ' " " 

-Queries relative to tlie Establishment of Petty Sessions, addressed to Major Wavbur. 

ton Inspector General of Police, with his Answers thereto 

-General Return of Michael Pox, esq, Clerk'of the Peace of the county of Roscommon 
— Examination of said Michael Fox - - - - * ' 

-Examination of James W. Little, esq. Clerk of the Peace of the county of Longford - 
-Examination of James Kelly, esq. Clerk of the Peace of the county of Gahvajt - - 

-Examination of John Flood, esq. Clerk of the Peace of the county of K.lkenny 
-Examination of Richard B. Wynne, esq. Clerk of the Peace of the county of Sligo - 
-Examination of John Mayne, esq. Clerk of the Peace of the connty of Cavan - - 

-Examination of Alexander Paris, esq. Clerk of the Peace of the county of Lettnm - 
— Examination of John Craig, esq. Clerk of the Peach of the county of Down - - 

.-Examination of Jonathan Ardill, esq. Clerk of the Peace of the connty of Westmeath 
—Examination of Thomas Sadlier, esq. Clerk of the Peace of the county of Tipperary - 
-Examination of John Spiller, esq. Clerk of the Peace of the county of Tyrone - - 

-General Return of Benedict Arthurc, esq. Clerk of the Peace of the county of Dublin 
•Examination of said Benedict Arthure - 
. — Examination of William Greene, esq. ■ 
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APPENDIX. 



Appendix, No. 1. 



QUERIES relative to the Administration of Justice in the Court of Quarter Sessions, and 
Civil Bill Court, addressed to Governors of Counties, with their Answers thereto. 



My Lord, Office of Inquiry, 15, Dominick-street, 8th September 1827. 

I AM directed by the Commissioners appointed for making examination into the duties 
salaries and emoluments of the officers, clerks and ministers of Justice in Ireland, to send 
you the accompanying Queries for your consideration ; and to request your Lordship will 
have the goodness, at your earliest convenience, to transmit your Answers thereto to me, for 
the information of the Commissioners. 

I have the honour to be, my Lord, &c. &c. 8tc. 

(signed) G. Fetherston, H. Sec y to Comjn ,s . 

To 

The 

Governor of 

The county of 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 



Queries addressed 
to Governors of 
Counties, with their 
Answers. 



QUERY 1st. From your experience of the State of your county, as far as that experience 
has extended, are you of opinion that the administration of criminal justice at the court of 
quarter sessions has been so conducted as to produce as much of beneficial effect as, under 
existing circumstances, might reasonably be expected ? 

ad. If your experience, or what you have collected from others of more distant recollec- 
tion, enables you, state whether you are of opinion that the administration of criminal 
justice at the court of quarter sessions has been improved, and rendered more satisfactory, 
by the appointment of the office of assistant barrister ? 

3d. Is there generally a sufficient attendance of magistrates at quarter sessions ? 

4th. Are you of opinion that the punishment of fine and imprisonment is sufficient to deter 
or discourage from commission of crimes, of dangerous riots, or assaults of an aggravated 
nature ? 

5th. Are you of opinion that it would be advisable that the power of inflicting corporal 
punishment, in atrocious cases of the nature mentioned in the last query, should be recog- 
nized to exist in courts of criminal jurisdiction ? 

6th. Have you reason to believe that the Public feels confidence and satisfaction in the 
manner criminal justice is administered in the court of quarter sessions? 

Be so good to suggest any improvement of that jurisdiction which occurs to you. 

CIVIL BILL COURT. 

1st. From your experience of the state of your county, as far as that experience has 
extended, are you of opinion that the administration of justice in civil cases, in the court of 
the assistant barrister, has been so conducted as to produce as much of beneficial effect as, 
under existing circumstances, might reasonably be expected ? 

2d. Have you reason to believe that the Public feels confidence and satisfaction in the 
manner justice is administered in civil cases in that court? 

Be so good as to suggest any improvement of that jurisdiction which occurs to you. 



ANSWER of the Right Honourable the Earl of Rosse, Governor of King’s County. 

Sir, Parsonstown, October 10th, 1827. 

Before I venture to offer any reply to the Queries which you sent me, I beg leave to 
state, that the disturbances and outrages which occur in this country are of such an 
anomalous character, that I think it better, in the first instance, briefly to state them. My 
observations are, however, confined to this part of the country where I reside, and its 
vicinity; but they are applicable, I believe, to those which occur in most other places. The 
causes of quarrel here are, first, those of a factious description — the lower orders being 
144. G 2 divided 
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Courts of divided into two great parties, which are called the Darrags and the Cummins • i mm 
Quarter Sessions diately here the people are principally Darrags ; about Roscrea, &c. they are pri’ncinalf' 
and of Assistant Cummins. They attack each other at fairs, markets, funerals, &c. and without any ant 
Barriste rs. cedent quarrel, whenever they get an opportunity, and think that they are not within th 

* observation of the police. Their weapons are sticks, stones, (which they are very expert ^ 

N»i. throwing,) and loaded sticks, which are a very deadly weapon, and much used latter/ 11 
Queries addressed These latter are not above 18 inches or 2 feet long, made of slender cane, or some othe 
to Governors of elastic stick, with a lump of lead at one end ; these they carry concealed in the sleeves of 
Counties, with their their coats. From the elasticity of the stick, the blow is so severe that it fractures the 
Answers. skull ; and never missing aim, I conceive it to be a weapon more dangerous than a pistol 

As, however, these are sometimes detected, and some have been fined and imprisoned for 
carrying them, the more frequent weapon that they use is stones, with which they seldom 
miss, and give cruel and often fatal blows ; and if the man so struck falls, they generally 
pound his head with stones till they think they have killed him. ^ 

Though they attack each other openly, and in bodies occasionally at fairs and such 
meetings, they more generally commit their outrages in a more treacherous manner. If 
they see a man walking by himself, whom they wish to injure, three or four or more come 
behind him, attack him unawares, and beat him till they kill or nearly kill him. II they are 
afraid that he may know them, they employ some of their faction who have come from a 
distance, whom he does not know ; these lie in wait behind a hedge, and when he is return- 
ing home they fall on him in the treacherous manner which I have described. Or even in a 
fair or a market, when the police may be occupied at some little distance, they will come 
behind the man in the public street, in the presence of hundreds in the open day, and knock 
him down, and kill or nearly kill him, and then mix with the crowd, confident that no one 
will venture to prosecute them or be a witness against them ; and if it happens that none of 
the police see the outrage, they escape generally with impunity ; for in general no one else 
will give evidence of such an outrage. And here I wish to observe, that having lately seen 
in the newspapers that there is some intention of moving the police from one county to 
another, this appears to me to be a most mistaken measure. 

The utility of the police principally depends on their local knowledge of the country 
and of its inhabitants ; upon their knowledge of the persons names, characters and places 
of residence of the people. During a state of disturbance here 1 have had occasion to 
bring some of the police of distant districts in aid of our own ; and it was evident that the 
utility of the police was in proportion to their local knowledge. There may be objections 
stated against a constantly resident police, for what is there that there cannot be objections 
stated against 1 But if any individual in a stationary police, from favour, omits doing his 
duty, he should be dismissed. I never heard of an instance of the kind ; nor can I conceive 
a more prompt, active, intelligent body of men than the resident police here, whom I have 
seen out continually, and on very trying occasions. 

2d. Another cause of quarrel and outrage here is when any man gives information or 
is suspected of having given information of any thing wrong which has been done by 
another. 1 

3d. Another cause is, where a man gives evidence in a civil or criminal case against 
another. In such instances, the people lie in wait, either themselves, or some of their 
remote associates, generally the latter, and attack the individual in their treacherous manner, 
coming behind his back and felling him to the ground before he suspects any dancer; and 
they beat and mangle him until they leave him in a state apparently lifeless. It is generally 
returning from a fair or market, and in the open day, that these outrages are committed, 
and often at the distance of one, two or three years from the imputed offence. If the man 
survives, he is for three or four months in a state that disables him from earning his bread, 
attending to his business, and supporting his family ; and though he recovers, his con- 
stitution is frequently so much injured, that, in their phrase, he is never the same man 
again. 

I need not mention other causes of such outrage, as the taking of land which was once 
occupied by another, putting out a tenant, dismissing a servant, &c. &c. The manner 
of avenging these supposed injuries is in all cases much the same, and sometimes accom- 
panied by burning houses, &c. We now come to the object of your queries, as to the 
mode of best preventing such outrages by punishment. 

1st. Query. As to the mode of administering justice at the quarter sessions, no improve- 
ment occurs to me. The quarter sessions in this county is a very respectable court, and 
ever since the appointment of an assistant barrister it has been always as well con- 
ducted as any court I have witnessed. The assistant barrister has been always the chair- 
man here, and I think ought to be. His knowledge of the laws, and of the rules of 
evidence, gives him a great superiority over any private gentleman ; and as there is some 
doubt whether by the existing law the assistant barrister is ex officio chairman, I think 
that doubt ought to be removed. If he is not, which I presume he always is, the fittest 
man to be chairman, he should not be continued in the office of assistant barrister ; and if 
he is^the fittest man, he should be in the chair, and hold it independent of any party in the 

2d. Query. My answer to this is contained in the first. The appointment of the 
assistant barrister has improved the court of Quarter Sessions much more than I could have 
anticipated. 

gd. There is a sufficient attendance of magistrates. 

4th. 
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4 th. From my preliminary observations I believe it is evident that I cannot consider the Court, of 
punishment of hne and imprisonment sufficient for the dangerous riots and assaults which Quarter Sessions 
are daily committing. and of Assistant 

gtii. 1 think that the nots and assaults are ot such a cruel, treacherous vindictive nature Barristers, 
as to justify the infliction of corporal punishment. If the offender does any thing short of ' -J 

murder, though he has mangled his victim till he thinks he has murdered him, the usual N° 1 

punishment is only three or four months imprisonment, during which he is better r> , 

and fed than be is used to be, and he returns fat and fresh to his labour, while the man he S' Goremorirf 1 " 1 
has beaten may ache and pine for the rest of h,s life. But really I should not think it too Counties, with their 
great a punishment to transport or banish in some way for such offences, and to relieve the Answers 
country altogether from such offenders. It is generally three or four persons in each parish 
who lead the others into these mischievous associations, the people are generally sworn to 
be true to each other, and they make their own laws and regulations, conformably to which 
these aggravated assaults are committed. The peaceable, well conducted, industrious portion 
of the lower classes would rejoice at seeing such crimes severely punished ; and however 
inconvenient m some instances they might have found the operation of the Insurrection 
Act, yet with them it was always a popular Act, and which they would be glad to have in 
continual operation, for now they are often in terror while they reside in their houses and 
are afraid to return home from fairs and markets ; for industry alone, and the comfortable 
enjoyments which it confers, are in the eyes of these associators crimes worthy of their 
vengeance. 3 

CIVIL BILL COURT. 

1st QUERY. — Answer. I believe the administration of justice in this court to be remark- 
ably well conducted, and the adjudications deliberately made after patient investigation- 
though I have heard that many years ago, in an adjacent county, and by a barrister who is’ 
since dead, the decisions were precipitate and hasty ; at that time not as many hours were 
given up by him to hear all the cases as there were entire days by the barrister here • I 
therefore think that a return of the number of cases, and of the number of hours which at 
each quarter sessions the barrister sat in deciding them, (such return to be made to the 
Government, or to some high judicial officer) might be of use, to prevent recurrence of such 
conduct ; not that I have heard latterly of any such negligence any where. 

2d Query.— Answer I believe that the people feel perfect confidence in the decision of the 
assistant barristers, and have a well-founded opinion that their causes are patiently ablv and 
honestly decided. r 3 

It seems to me that it would be an advantage to the Public if the sum for which the bar- 
risters may decree was considerably enlarged, perhaps doubled. The advantage of this 
court is in the cheapness of the process, the promptitude of the decision, and the short- 
ness 01 the distance from the residences of the suitors and witnesses. 

I also conceive it would be an improvement if in some large counties there were two as 
sistant barristers, and twice as many sessions held as at present, but at the same season 
For this purpose I would suggest that such large counties as Tipperary should be divided 
mto two districts, an assistant barrister to each, as if they were two separate counties- bv 
which, first, more time could be allowed for the decisions ; and secondly, the sessions could 
be held at places more contiguous to the residence of the people: this would give the 
people of such a large county the same advantage which the people of a small county have 
at present. To oblige the assistant barristers of those large counties to give up more time 
to the sessions would not answer the purpose so well, for men of eminence who have much 
otiier professional business could not then be prevailed on to accept such situations and 
the appointments would descend to an inferior class of lawyers. The simplest and surest 
way therefore of bringing justice home to every man’s door, and ensuring a patient hearing- 
* believe to be by dividing those great counties. 

I have the honour to be, Sir, your very obedient servant. 

G. Fetherston, H. Esq. Rasse. 



ANSWER of the Right Honourable the Earl of Clancarty* 

»J K 0 . the ls l t - FR0M ,my experience of the state of the countv of Galway, as far as that 
penence has extended, but mainly qualifying that opinion with exception, upon that 
coimire f ^ L 0 a11 rec l insites for the proper administration of criminal justice in a 
I t th TT SyStem P[evails-*Wstn,cfm« of its juries - the imperfection of which 

refer, r me t0 r principally) one of those existing circumstances to which the query 
session! h? u op,mon tbat th f administration of criminal justice at the court of quarter 
ino- c ; r * been so c0 ^ucted as to produce as much of beneficial effect as, under exist- 
4 circumstances, might reasonably be expected. 

what I my ,® wn experience, now of tolerably ancient date, as also from 

criminal T 6 , colle f ' froiT \ oth ers : I am decidedly of opinion that the administration of 
^redmo^ 1 stl c. e at the cou rt of quarter sessions has been materially improved, and ren- 

*pp»inta4“ f SS s Sut bm“L op,mon ' are worth takin = 1,| ’ on 8Uch a ll “ 

,44 - G S T. 
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f-oaru of To the 3d. — I have heard of no complaint of the want of a sufficient attendance of magi.. 

Quarter Session, trates at quarter aessions in this county. I will fairly admit that I have not myself of 
and of Assistant personally attended them, but although such attendance would have been inconvenient to ^ 
Barristers. had I heard of any defect existing in this respect I should have considered it to be my duty, 

' no t only personally, but in conjunction with others, to have remedied it. 

Nm. To the 4th.— I am not of opinion that the punishment of fine and imprisonment is su f. 

Queries addressed ficient to deter or discourage from commission of crimes of dangerous note, or assaults of an 
to Governors of aggravated nature in Ireland ; and theconstant experience arising from the historyof any given 
Countie*, with their portion of time seems sufficient to afford proof of the justice ot that opinion. tines, where 
Answers. the parties possess little, or perhaps nothing, cannot be inflicted, at least in any degree pro- 

portioned to the delinquency, with any probable expectation of payment; and although the 
party who does not pay from his purse, must pay in his person, the evil ot imprisonment 
is much diminished to those who love idleness, who work only from necessity, and who in 
prison are subsisted without work, and probably much better than, out of it, they could be 
by any exertion of their own. , . a . . 

To the 5th.— I am of opinion that it would be advisable that the power ot inflicting 
corporal punishment, (in which I should include sentences to hard labour, and also solitary 
confinement, where properly and effectually superintended,) in atrocious cases of the nature 
mentioned in the last query, should be recognized to exist in courts of criminal jurisdiction. 
But in order to render it thus advisable, it is my opinion that the infliction ot corporal 
punishment, strictly so called, should not be lightly resorted to ; and where had recourse to, 
that care should be taken for its being fully and properly administered. 

To the 6th.— Referring to the necessary effect of the exception contained in my answer 
to the first query, and to the existing circumstances contained in that query, I do believe 
that the confidence and satisfaction of the Public in the manner in which cnminal justice 
is administered in the court of quarter sessions, is as great as could be expected. 

To the 7th. — Being called upon to suggest any improvement of that jurisdiction which 
occurs to me, I have only, further than has already been done under the 5th query, to 
recommend to the most mature consideration of the Commissioners the necessity of attend- 
ing to the composition of that court; and herein 1st, That the greatest caution should be 
used in the selection of persons to place as magistrates in the several commissions of the 
peace ; and, 2dly, That in this country of juries some efficient and permanent security 
should be given to the Public that these should always be purely chosen from persons 
really qualified by responsible officers adequate to the task ; and that when empanelled 
they should in effect, and in the estimation of the Public, fully bear out the propriety of the 
appellation assigned to them by law of “ Good men and true.” 

CIVIL BILL COURT. 



To the 1st.— From my experience of the county of Galway, as far as that experience has 
extended, I am fully of opinion that the administration of justice in civil cases, in the 
court of the assistant barrister has been so conducted as to produce as much of beneficial 
effect as might reasonably be expected from it. 

To the 2d. I have every reason to believe that the Public, (by which I mean that part of 

it whose opinions are alone worth having,) feels confidence and satisfaction in the manner 
justice is administered in civil cases in the court of the assistant barrister. 

Called upon to suggest any improvement of that jurisdiction which occurs to me, 
I profess myself, as relates to this county, nearly incompetent to do so. Under the 
gentleman who now presides in that court it is all that could be wished for in its forma- 
tion, and to him I should refer as capable of affording the best opinion as to any extension 
or correction of jurisdiction. If I should venture to suggest one, which perhaps his delicacy 
might prevent him from doing, it would be the propriety of curtailing appeals in minor 
eases ; appeals being generally, in my opinion, an instrument oftener perverted by the 
richer suitor to the oppression of the poorer, than conducive to substantial justice. 

On the greatest caution in the nomination of assistant barristers by His Majesty’s 
Government (which I take a grateful pleasure in stating has been fully observed in this 
county,) the Commissioners must be aware depends the advantages, and they are great, to 
be derived to the Public from this important court. 

Clancarty, 

Governor of County of Galway- 



ANSWER of the Right Honourable the Earl of Kingston, Governor of the 
County of Cork. 



Sir, 

IN answer to your queries relative to the criminal justiee at the quarter sessious, in the 
counties of Cork, Limerick and Tipperary, I can give my opinion : 

In answer to the 1st query. — I am satisfied that as much has been done by the mag'*' 
trates and assistant barrister for the preservation of the peace as it is possible for them 0 
effect under the existing laws. . , 

To the ad query . — 1 have been a justice of the peace for above thirty years, and consw 
tl at the appointment of assistant barrister has been of the greatest service to the country- 

Magistrate* 
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Magistrates are not bred up lawyers, and without their assistance many errors might occur ; Courts of 
with their assistance justice is legally as well as fairly administered ; and I am also certain Quarter Sessions 
that the lower classes of people are satisfied with the administration of justice at the and of Assistant 

quarter sessions. Barrist ers. ^ 

^ To the 3d query. — I have always seen an abundant attendance of magistrates at the 1 
quarter sessions on criminal cases. No. 1 . 

1 jo the 4th query. — I am confident that the punishment of fine and imprisonment is not Q uer i es addressed 
sufficient to deter or discourage from the commission of crimes, of dangerous riots or t0 Governors of 
assaults in aggravated cases ; and that those crimes will not diminish unless punishment of Counties, with their 
much greater 5 severity is adopted. Many lives are lost at fairs and public places yearly, and Answers, 
many persons are maimed by the fighting of factions, which the law has not been hitherto 
found sufficient to repress. 

To the 5th query. — The power of inflicting corporal punishment would be most useful, 
and when murders are committed in the fighting of these factions, nothing less than tran- 
sportation will put a stop to it ; and I am satisfied examples of that kind would effectually 
stop it. 

To the 6th Query. — I am fully satisfied that the Public feel the greatest reliance on the 
justice done them at the quarter sessions, and that the country would be very badly off 
without this court of justice. 

I think it would be an improvement to the quarter sessions if the chief constable was 
bound to lay a list of those persons liable to serve as jurors before the magistrates at the 
petty sessions, a fortnight before the quarter sessions take place, for their approval, having 
often seen persons on the juries who I have thought would have been better left off them. 

CIVIL BILL COURT. 

Answer to 1st Query. — I am satisfied that the administration of justice in civil cases is 
now conducted in the most beneficial manner to the Public, which was not always the case. 

The lawyers now appointed are better qualified for the situation than was the case in some 
instances formerly, which will account for it. 

To the 2d Query. — I have every reason to know that the Public feels full confidence in the 
justice done them by the assistant barrister. 

I remain. Sir, your most obedient humble Servant, 

Kingston. 

Mitchelstown, Sept. 12th, 1827. 



ANSWER of the Most Honourable the Marquess of Westmeath, Governor of the 
County Westmeath. 

1st Query. — Under existing circumstances, I think it has. 

2d Query. — Both from what I have heard, and from my own experience, I am of opinion 
that, constituted as the magistracy of Ireland now is, the office of assistant barrister could 
not be dispensed with. Few people in Ireland who desire to obtain the commission of the 
peace ever reflect upon their acquirements or fitness to hold it. In England the case is 
much otherwise ; or at least no one would there have the. presumption to offer himself as 
chairman of a county, who had not regularly qualified himself by study, and by some public 
proofs of his capacity. At present I know of but two gentlemen in this county, (who act as 
magistrates,) who by any means are so gifted, and one of them was formerly called to the 
bar; so that I am persuaded, under existing circumstances, it would be ruinous to abolish 
the office of assistant barrister. 

3d Query. — I have seen very full attendances, and also often the Bench left entirely to the 
barrister ; it often depends as to whether the magistrates have business, in which they are 
personally interested, or arising from the quarter of their own residences. 

4th and 5th Query. — I am of opinion that, subject to checks against abuse, it would be 
very advantageous to extend the power of inflicting corporal punishment to the jurisdiction 
of the quarter sessions ; it would operate, in my opinion, if judiciously exercised, to prevent 
the sort of outrage alluded to, more than can be conceived ; the punishment inflicted on the 
spot where the outrage was committed would awe the youth of the neighbourhood, and bring a 
most influential sort of example under the notice of those whom it is most material to affect. 
I think it almost a better corrective than hanging in the county-town ; but to prevent the 
abuse of so great a power, when such a sentence is passed, I think it should be reserved for 
the approbation of the Lord Lieutenant before it is put in execution, which would give an 
opportunity for the assistant barrister, or the governor, or the custos rotulorum of the 
county, to communicate with the Lord Lieutenant as to whether the sentence was a proper 
one to execute ; and perhaps it might be advantageous to provide, when giving the judg- 
ment, a qualified sentence of fine and imprisonment, in case the Executive should disapprove. 
1 never would recommend such a power to be vested in the quarter sessions without such a 
check ; but, subject to that check, I am persuaded, from the experience of almost every day, 
nothing would be so useful in this country, nor any thing in the end more humane. 

6th Query. — Except that there may be, and are indeed, abuses in the selection of juries, 
owing to the corruption of sub-sheriffs, I think the public are tolerably well satisfied that 
the laws are fairly enforced in criminal proceedings. I have known instances of intolerable 

* 44 - " G4. oppression, 
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oppression, where litigious agents, to serve vindictive ends, have drawn informations concern 
ing frivolous riots, as under the Black Act, and thus passing by the quarter sessions, have 
procured the imprisonment of persons without bail, from one assizes to another ; in one case 
the imprisonment of nine men was procured in this manner for eight months. The court of 
King’s Bench would not interfere, because of the sworn informations. When the assizes 
came on no prosecutor appeared ; he had been a sub-sheriff’s bailiff, the sub-sheriff bein» 
the contriver of the proceeding. The sufferers, on being enlarged, were too poor to prose, 
cute the author of the loss of their liberty. 

I beg leave to suggest, that it might be advisable to give the quarter sessions in Ireland 
the power to try cases of peijury ; it is a trade in Ireland, and summary trial would wonder- 
fully check it ; I always suppose the presence of an assistant barrister. 

CIVIL BILL COURT. 

1st Query. — I am convinced, considering the habits of the people in Ireland, and the 
nature of their dealings with one another, this court could not by any means be dispensed 
with. 

Its salutary uses are perverted by the perpetual exhibition of the most shameful perjury ; 
oaths are every where administered in a slovenly manner ; but until it is the business of 
some official person to prosecute summarily for that offence, it is hopeless to expect any 
amendment ; and this includes any answer I could give to the second query. 




No. 1. 

Queries addressed 
to Governors of 
Counties, with their 
Answers. 



ANSWER of the Right Honourable the Earl of Dunraven. 

Answer to 1st Query. — I think the administration of criminal justice at the court of 
quarter sessions is as well conducted as ought to be reasonably expected under existing 
circumstances. 

Answer to 2d Query. — I think the presence of the assistant barrister most useful, I would 
almost say essential. 

Answer to 3d Query. — The attendance of magistrates in the county of Limerick at quarter 
sessions is for the most part sufficient ; there are rarely fewer than four, and sometimes 
six or seven. 

Answer to 4th and 5th Queries. — I think a power of punishing by whipping persons con- 
victed of deliberate and premeditated'riots at fairs, would have a salutary effect in repress- 
ing that spirit of outrage so prevalent at present, and so destructive to those pursuits of 
industry for which the peaceable assemble at such places. 

Answer to 6th Query. — I think there is no just ground for finding fault with the mode 
by which criminal justice is administered, except what may arise sometimes from not 
enforcing with sufficient rigour the attendance of a more respectable class of jurors. 

CIVIL BILL COURT. 

Answer to 1 st Query. — I think the administration of justice has been so conducted as 
to produce most beneficial effects, but may receive improvement in the manner hereinafter 
suggested ; and I am of opinion that the Public feels confidence in the mode in which justice 
is administered in the Civil Bill Court ; I recommend that a jurisdiction shall be given to 
the assistant barrister to enable a party claiming a legacy to sue and recover the same, 
within some limited amount ; and as from the existing necessity of resorting to the very 
expensive remedy of fifing a bill in a court of equity, to recover, in cases of intestacy, the 
distributive share of a suitor, the parties take the law into their own hands in scrambling 
for a distribution ; and some of the worst outrages and breaches of the peace grow out of 
such struggles, this evil would be remedied by giving an equitable jurisdiction to the assistant 
barrister in all cases where the property of the testator or intestate is sworn not to exceed 
a certain limited sum. 

Adare, Dunraven, Custos. 

October 39th 1827. 



ANSWER of the Right Honourable the Earl of Aldborough, Governor of the 
County of Wicklow. 

To 1st Query.' — From long observance I have reason to conclude that the administration 
of criminal justice at the court of quarter session in this county has produced the highest 
beneficial effects. 

To 2d Query. — I am of opinion that the appointment of assistant barristers has improved, 
and made more satisfactory, the administration of criminal justice at the court of quarter 
sessions. 

To 3d Query. — There is always a full and sufficient attendance of magistrates at the 
quarter sessions at my town in Baltinglass, and I presume the same at Wicklow. 

To 4 th Query.— -I am of opinion that fine and imprisonment is not sufficient to deter 
from th? commission of crime. 
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To 5th Query. — I should suppose, that in addition to the above, the infliction of punish- 
ment in the tread-mill would be sufficient. 

To 6th Query.— I have reason to believe the Public feels confidence in the manner that 
criminal justice is administered at quarter sessions. 

The only improvement that occurs to me, as regards the administration of justice at 
quarter sessions, would be to make it imperative on the sheriff to empanel juries of a higher 
class in forming the grand and petit juries. 

CIVIL BILL COURT. 

To 1st Query. — I have reason to be quite satisfied that the administration of justice 
in civil-bill cases, in the court of the assistant barrister at Baltinglass, has produced the 
most beneficial effects to the Public. 

To 2d Query. — I am of opinion the Public feels full confidence and satisfaction in the 
manner that justice is administered in the quarter-sessions court. 

The only improvement I would suggest on the above would be the extension of its 
powers, so as to prevent the great expense of law in the superior courts. 

Aldborough. 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 

No. 1. 

Queries addressed 
to Governors of 
Counties, with their 
Answers. 



ANSWER of the Right Honourable the Viscount Castlemaine, Governor of the 
County Westmeath. 

To 1st Query. — I am. 

To 2d Query. — I am of opinion it is improved. 

To 3d Query. — Always in Westmeath, at Moateand Mullingar. 

To 4th Query. — I am not. 

To 5th Query. — Most certainly; there is nothing they have a greater dread of than having 
their backs exposed. 

To 6th Query. — I have. 

CIVIL BILL COURT. 

To 1st Query. — I believe so. 

To 2d Query, — I have. 

As to improvement. — I know of none. 

It being desired that any suggestion for improvement in the criminal jurisdiction at 
quarter sessions might be set forth, I know from experience the bad consequences arisino- 
from the sentence passed by the magistrates at large on prisoners having been altered 
after their having retired ; and in many cases, within these five or six years, sentence being 
altogether remitted by the Executive, without communication with the magistrates who 
presided ; in consequence of which the people have withdrawn in a great degree the respect 
for the magistracy they were wont to possess, and become more turbulent from mistaken 
lenity. 

I think also that in no instance whatever should the civil business be entered upon until 
the Crown business is disposed of, at least they should never interfere with or impede the 
Crown business. 

Castlemaine, 

Governor of County Westmeath, &c. &c. 



ANSWER of the Right Honourable Lord Geokge Beresford, Governor of the 
County of Waterford. 

To 1st Query.— As far as my experience has extended I am of opinion that the admi- 
nistration of criminal justice at the court of quarter sessions has been so conducted as to 
produce as much beneficial effect, as, under existing circumstances, might reasonably be 
expected. J 

To 2d Query. — My own experience, or any information I have received, will not enable 
® e to state whether the administration of criminal justice at the courts of quarter sessions 
has been improved and rendered more satisfactory by the appointment of assistant barristers; 
hut I do think that such an appointment ought to have that effect, as such officers are in 
general unconnected with the counties over which they preside, and not likely to have any 
weal or political attachments, and not to be actuated by any other feelings than those of 
a just administration of the laws. 

To 3d Query. — There is generally a large attendance of magistrates. 

0 4th Query. — I am of opinion that in cases of dangerous riots and assaults of an 
aggravated nature, the punishments of fine and imprisonment are not sufficient to deter or 
iscourage from the commission of crime. Imprisonment, where the offending party is more 
mtortably lodged, and better supplied with food than when at home, cannot be considered 
aSr ment ’• n0r , t ie Ending party pay a fine, which, as the law now stands, he can 
atliK . r “ in S a ,£ er P er ‘°d in confinement, where he enjoys more comforts than if 
of fn«j • ” owever > solitary confinement, hard labour, with some privations in the article 
I00d > might perhaps have the necessary effect. 

l£ W- H To 
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To 5th Query. — I am of opinion that it would be necessary that the power of inflicting, 
corporal punishment should be recognized to exist in courts of criminal jurisdiction, in cases 
of very dangerous riots, atrocious assaults, or in case of petty larceny, where the offender is 
a common thief, and to whom, for the reasons already given, imprisonment would be no 
punishment, and a fine nugatory ; leaving the infliction of it to the discretion of the Bench, 
who seldom feel inclined to award it. 

To 6th Query. — I do believe the Public feel confidence and satisfaction in the manner 
criminal justice is administered at the quarter sessions. 

CIVIL BILL COURT. 

To 1st Query. — From my experience of the state of the county of Waterford, as far as 
that experience has extended, I am of opinion that the administration of justice in civil cases 
in the court of the assistant barrister has been so conducted as to produce as much beneficial 
effect, as, under existing circumstances, might be reasonably expected. 

To 2d Query. — I do believe that the Public generally feel satisfaction and confidence in 
the manner justice is administered in that court. 

I am not at present aware of any improvements that might be made in either of the 
foregoing jurisdibtions. 



ANSWER of the Right Honourable the Earl of Gosford, Governor of the 
County Armagh. 

To 1st Query. — I think not. 

To 2d Query. — I believe it has. 

To 3d Query. — In point of both numbers and influence I think the attendance not so re- 
spectable as it ought to be ; I have heard that the same observation is still more applicable 
to the other counties. 

To 4th Query. — I think not. 

To 5th Query. — Some stronger punishment is necessary, particularly in riots in fairs, and 
between persons of different religious or political parties ; but I think corporal punishment 
should be avoided if possible. 

To 6th Query. — I believe the Public do feel confidence in the manner in which criminal 
justice is administered. 

To 7th Query. — The great defect is in the want of order and regularity in the hours of 
attendance, and in the mode of conducting business. The court should not sit by candle- 
light when it can be avoided, and there should be particular hours of sitting, and a perfect 
decorum observed in court. And as it might happen that the presiding barrister, in conse- 
quence of advanced age, might be incapable of enforcing the necessary regulations for this 
purpose, it would be desirable, after a certain number of years service, to increase the retiring 
salary, and oblige him to withdraw. 

CIVIL BILL COURT. 

To 1 st Query. — I think not. See answer to 3d Query. 

To 2d Query. —I believe so ; I have heard nothing to the reverse. 

To 3d Query. — The same improvement should be adopted as suggested for the Criminal 
Court. I think the system of having criminal and civil business on the same day a bad one : 
particular days should be allotted to each, and even particular days should be allotted for 
civil business of particular districts, so that the common people might not be unnecessarily 
taken away from their homes. 

In many of the above observations I speak from general report, rather than from particular 
experience in my own county. 

Gosford, 15th October 1827. • Gosford. 
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ANSWER of the Right Honourable Lord Farnham, Governor of the County Cavan. 

To 1st Query . — I am. 

To 2d Query.— Improved. 

To 3d Query. — There is. 

To 4th Query. — No ; hard labour should be added. 

To 5th Query. — No. 

To 6th Query. — Yes. 

CIVIL BILL COURT. 

To 1st Query. — Yes. 

To 2d Query. — Yes. 

It appears to me that no assistant barrister should practise either in the courts above or 
on circuit, nor should they be appointed to counties with which they are connected, either 
by property or by residence. I also think it would be advisable that they should be occa- 
sionally changed from one county to another. 

Farnham , 

Governor County Cavan. 
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ANSWER of the Right Honourable the Earl of Enniskillen, Governor of the 
County Fermanagh. 

To 1st Query. — M ost certainly. 

To 2d Query. — Most certainly. 

To 3d Query.— There is, generally. 

To 4th Query. — It has scarcely any effect to prevent them. 

To 5th Query. — I am confident that corporal punishment will prevent them. 

To 6th Query. — Most certainly. 

CIVIL BILL COURT. 

To 1st Query. — Most certainly. 

To 2d Query. — Most certainly. 

Enniskillen. 



Courts of 
Quarter Sessions 
and of Assistant 
Barristers. 
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ANSWER of John Ikwin, Esquire, Governor of County Sligo. 

To 1st Query. — I am of opinion that the administration of criminal justice at the court 
of quarter sessions, as it has been conducted of latter years, (and I speak from an experience 
of nearly 35 years,) has had a very beneficial effect, and as far as the character of the Irish 
peasantry will admit of, on whose disposition, manners and habits, the great deficiency of 
a truly religious, moral and industrious education, has so demoralizing and injurious an effect 
and influence. 

To 2d Query. — I am of opinion that the appointment of an assistant barrister is of use, 
and has its advantages. The only injurious operation that I have observed, which 1 think 
deserving to be adverted to here is, that magistrates confiding too generally in the judicial 
and legal information and experience of the assistant barrister, are too much induced to 
absent themselves from the sessions, and not to give them a sufficiently regular attendance, 
or the business before the court the due attention whilst there ; whereby the criminal pro- 
ceedings and appeals are too much thrown on the assistant barrister, to the lessening of their 
own proper influence, authority and respect in the county. 

Owing to deficiency of instruction in jurisprudence in the Irish gentry generally, to the 
little disposition in the magistracy subsequently to inform themselves in the laws, together 
with the complicated nature of our laws, by reason of amendments, partial or total repeals, 
&c. I do not think that the services of the assistant barrister could, under any circum- 
stances, be now dispensed with. 

To 3d Query. — I think there is in general a deficient attendance of the magistrates at 
quarter sessions, especially of the higher ranks, and more influential class of them. 

To 4th Query. — I am of opinion that the punishment by fine and imprisonment is 
insufficient to deter and discourage from the commission of crime, especially of dangerous 
riots and assaults of an aggravated nature. As to fine, it is almost in all cases a fallacv, 
and nugatory, and in 19 cases out of 20, poverty or total inability eauses incapacity to pay 
it ; and in the twentieth case, so little are the lower Irish in the habit of setting a value on 
their time, or on their personal liberty, that they prefer imprisonment. And they are now 
much less influenced than formerly by the opprobrium and sense of suffering of prison-con- 
finement, owing to the comforts of our gaols, which, from the ultra-philanthropic spirit and 
fashion of the times, are become so comfortable, so far exceeding what their general inmates 
enjoy at home, that a gaol with very many becomes a place of recreation and indulgence, 
rather than punishment. I will add an observation here: If the understanding in England, 
that no prisoner should be put to labour until convicted and sentenced to such, is extended 
to Ireland, it will have an injurious effect, and will serve as an encouragement to the com- 
mission of petty- offences, and an indisposition to obtain bail, and so cause an increased 
expense to the county in supporting such persons, where the offence on conviction may not 
call for a sufficiently long imprisonment after conviction, considering the previous term of 
confinement. In my opinion all persons receiving prison-allowance should be subject to 
labour of a more modified degree and extent than convicted prisoners. 

To 5th Query. — I am of opinion, from observation from my knowledge and experience 
of the character of the Irish, and the particular experience of its effects in 1806, when 
corporal punishment was inflicted under the sentence passed on two persons convicted 
at a special assizes before Lord Downes and Baron George, for an illegal assembly and 
outrage as threshers, and of its salutary restraint over the riotous disposition of the 
lower classes of Roman catholics in my neighbourhood, as ribbon-men, since last Spring 
Assizes, in consequence of the sentence of corporal punishment passed by Baron Sir W. 
bmith on two of their convicted associates, the execution of that sentence continuing 
to hang over them : I say that I am of opinion that the power in the courts of cri- 
minal jurisdiction, not excepting the quarter-session courts, of inflicting corporal punish- 
ment for all atrocious riots, outrages and assaults, would have the most salutary effect in 
eterring from the commission of that description of crime and breach of the laws, and in 
preserving the peace of the country. And such, I am satisfied, would be the operation and 
r . ect , on I'h® minds of the lower Irish, of being sent from home, and at a distance from their 
ends and associates, even for a very limited period, that if the magistrates at quarter 
ssions were empowered to transport, for a period not exceeding three years, to the hulks, 
H 2 or 
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or some other place where the culprit would be employed at hard labour, for all very aggra- 
vated riots and assaults clearly connected with and arising out of the dangerous spirit 0 f 
illegal combination and association that pervades this distracted kingdom, nothing, I am 
decidedly of opinion, would more effectually tend to suppress them. 

To 6th Query. — I have no reason to think otherwise. 

CIVIL BILL COURT. 

To 1 st Query. — I am of opinion that the institution and establishment of the civil-bill 
court at quarter sessions (for it is to the institution, I conceive, alone, and not to the mode 
in which the business of that court is conducted in this county, that this query more 
especially refers) has been of the utmost benefit, and is most salutary in its operation and 
effect towards the lower orders, in the recovery of small debts ; but still more so if the 
expenses could in any measure be reduced on all sums recovered under 20s. Many poor 
persons are deterred from attempting to recover sums of 5s. to 10s. ; whereas before they 
can obtain a decree, they will have to incur an actual expense of 11s. to 13 s. and subse- 
quently the individual against whom the decree has been obtained may be incapable of 
paying either debt or costs. 

To 2d Query. — I have no reason, except as to the expense of recovering small sums as 
above noticed, to consider that the Public is otherwise than satisfied with, and feel confi- 
dence in, the manner justice is administered in civil cases at the quarter-sessions courts in 
this county 

In reference to replies 2 and 3 on criminal jurisdiction, it may be considered, 
whether a greater interest mi^ht not be excited amongst the higher ranks of magistrates, 
and a more general and regular attendance of magistrates obtained at sessions, if they 
were required at some one sessions in each year to elect from their own body a chairman 
and deputy-chairman for each district of quarter sessions, to preside, the barrister to be 
present on the Bench, sitting next to the chairman, as his appellation expresses him, to 
assist with his advice and legal information. 

In reference to the replies on civil jurisdiction, it may be considered, whether the evil 
-attending the expense of recovering very small debts might not be remedied by giving 
power to not less than two magistrates, as is the case in the recovery of tithes, to recover 
all simple-contract debts of 20 s. and under, at a petty sessions once in each month; such 
debts to have been contracted within the district for which such petty session is held under 
the late Act; the cost of such suit not in any case to exceed 2 s. 6 d. or 3s. 6 d. to be 
levied by distress of goods only, as in the case of wages ; but that court to have no power 
of the person. 

J. Irwin, 

Governor and Magistrate of the County of Sligo. 



J. S. Rochfort, Esq. Governor of the County Carlow. 

To ist Query. — I am of opinion that the administration of criminal justice at the court of 
quarter sessions has been conducted so as to produce as much of beneficial effect as, under 
existing circumstances, could reasonably have been expected. 

To 2d Query. — I think that the administration of justice at the quarter sessions has been 
much improved and rendered more satisfactory by the appointment of the assistant barrister. 

To 3d Query. — There are generally a sufficient number of magistrates attend the first 
day of the quarter sessions, but from their confidence in the assistant barrister they do 
not always continue their attendance, unless there is some case of importance to be tried. 

To 4th. Query. — I am of opinion that the punishment of fine and imprisonment is 
not sufficient to deter from commission of dangerous riots or assaults of an aggravated 
nature. 

To 5th Query. — I am not of opinion that it would be advisable to give the power of 
inflicting corporal punishment in tne cases alluded to. I think their tendency is to harden 
the heart, and to excite a sentiment of pity for the sufferer, and of hostility to the court 
that awarded such a punishment. In the present state of Ireland it is desirable that the 
hearts of the people should be softened rather than hardened. 

To 6th Query. — I do believe that the Public feels confidence and satisfaction in the 
manner criminal justice is administered in the court of quarter sessions. 

I feel a diffidence in suggesting any improvements to such competent judges; but in 
cases of dangerous riots, or assaults of an aggravated nature, I beg leave to submit, 
whether a power of sentencing to the army or navy for a limited period might not be given 
to the court. 

I also conceive that hard labour ought to be extended to most cases, where the prisoner 
is sentenced to imprisonment. The Irish are now so much better fed, clothed and lodged 
than they are at home, and have such agreeable society in prison, that imprisonment is but 
little punishment to any ; and none at all to most of the prisoners, unless they are sentenced 
to hard labour. 
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CIVIL BILL COURT. 

To 1st Query. — I think, as in my first answer, that it has been properly conducted. 

To ed Query.— And that the Public feels confidence in it. 

I beg leave to suggest, that the assistant barrister should have the power of trying titles, 
to a certain value, in leasehold interests or personal property ; because the most desperate 
riots arise in such cases, aggravated by their being frequently family quarrels. The parties 
cannot afford the expense of a trial in the courts above, and then take the law into their own 
hands, and desperate riots generally ensue, in which numbers are engaged on both sides. 

I also think that the Revenue-cases might be given to the assistant-barrister, in preference 
to the local commissioners, who so frequently have a fellow-feeling in the cases tried. 

I would respectfully submit, that if further powers are given to the assistant barrister, the 
period of his having previously practised at the bar should be extended to eight or ten years : 
I should prefer the latter. 

J. S. Roc/ifort. 
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GENERAL RETURN of William Edward Major, Esquire, Assistant Barrister for 
the County of Donegal. 



QUERY. Style of the office ? — Answers, assistant barrister for the county of Donegal. 

2d. Name of the officer? — William Edward Major. 

3d. By whom appointed, and at what period, and how, and on what condition and con- 
sideration ? — By Lord Whitworth, then Lord Lieutenant of Ireland, by warrant dated Sep- 
tember 1st 1813, on the implied condition of discharging the duties of the office. 

4th. Duration of interest? — During the King’s pleasure. 

5th. If executed in person, or by deputy ? — In person, at every session since my appoint- 
ment, except October sessions 1826, when I was absent from illness, on which occasion 
Mr. O’Dell was appointed to act for me. 

6th. Names of deputy and other assistants permanently employed in the office ? — There 
are hone. 

7th. The manner in which deputy and clerks are paid, whether by salary, or fees and 
gratuities, or both ; and whether they, or any of them, pay or have paid any proportion of 
their fees and emoluments, or any sum, and to what amount, on account of the same, to any 
and what person or persons ? — 

8th. Whether any tables of fees in the officer’s possession, or power, or in the possession 

of any, and what person, to his knowledge, w ith dates thereof, and where they now are ? 

The fees to which I am entitled, and which only I receive, are specified in two schedules, one 
contained in the Irish Statute 36 Geo. 3. c. 25, s. 32, and the other in the Imperial Statute 
58 Geo. 3. c. 39. sections 7 and 8. 

9th. Duties, and hours of attendence ?— ' To act as a justice of peace of the county of 
Donegal, and to attend as constant assistant to the justices at every sessions of the peace, 
or adjournment thereof, holden in said county ; and to continue such attendance during the 
whole of eveiy such session and adjournment, except sessions and adjournments for regis- 
tering freeholds, and for any other purpose, save the administration of justice in criminal 
cases, and hearing causes by civil bill. These general sessions of the peace are appointed to 
be holden eight times in every year ; and at each session a civil-bill court is held, in which 
the assistant barrister is sole and exclusive judge. To hear and determine by civil bill all 
disputes and differences between party and party, for any sum not exceeding 20/. in all 
actions of debt, on bond, bill or specialty, for payment of money only, and in actions on the 
case, on any promissory note or inland bill of exchange ; for any sum not exceeding 10 /. in 
all actions of debt for rent upon leases, articles, minutes or contracts in waiting ; in all actions 
on the case, in assumpsit and insimul computasset ; all actions of trover and quantum 
meruit, i n which the sum demanded in the process shall not exceed 10 ; in actions of 
assault, where the damages are laid at five guineas or any less sum ; in all actions of trespass 
for any injury done to person or goods of plaintiff, criminal conversation excepted ; and all 
actions on the case, slander excepted, wherein the sum demanded in the process shall not 
exceed 5/.; to make decrees on monitions from ecclesiastical courts for predial tithes, or 
posts of suit, without limitation in point of amount; and on civil bills brought to reimburse 
inhabitants or landholders upon whom any fine shall have been levied under the statutes 
against unlawful distillation ; to try by civil bill, in the nature of ejectment, cases arising 
between landlord and tenants, where the tenancy shall have been abandoned by the tenant^ 
without any limitation as to the amount of the yearly rents ; or in cases where the tenancy 
shall have expired, or where a year’s rent shall be due, the premises being held at any rent 
not exceeding 50/. per annum, and to decree the landlord or lessor to be put into possession, 
0r to dismiss the cause ; to try civil bills on notes and securities made payable to the trea- 
S f r ? ° r c ' ef k charitable loan societies, for payment of loans, or payment by instalments 
? tae price of implements of industry, without limit as to amount. The assistant barrister 
power to try controverted facts by jury returned instanter ; to make and renew decrees 
tb v~ lsm ' sses conformably with this jurisdiction, and to award and issue execution against 

e body or goods of the party. The business, civil and criminal, at each session in the 
H 3 division 
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